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MARK BRNOVICH
ATTORNEY GENERAL
(Firm State Bar No. 14000)

Joseph A. Kanefield (No. 15838)
Brunn (Beau) W. Roysden 111 (No. 28698)
Drew C. Ensign (No. 25463)

Robert J. Makar (No. 33579)

2005 N. Central Ave

Phoenix, AZ 85004-1592

Phone: (602) 542-8958
Joe.Kanefield@azag.gov
Beau.Roysden@ azag.gov
Drew.Ensign@azag.qoV

Robert. Makar@azag.qov

Attorneys for Plaintiff State of Arizona

UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

State of Arizona,

P laintiff,

V.
Alejandro Mayorkas in his official
capacity as Secretary of Homeland
Security; United States Department of
Homeland Security; Troy Miller in his
official capacity as serves as Senior
Official Performing the Duties of the
Commissioner of U.S. Customs and
Border Protection; Tae Johnson in his
official capacity as Senior Official
Performing the Duties of Director of
U.S. Immigration and Customs
Enforcement,

Defendants

I, Robert J. Makar, declare as follows:

1. | am an attorney licensed to practice law in Arizona. | am an Assistant

No. 2:21-cv-00617-DWL

DECLARATION OF ROBERT J.
MAKAR

Attorney General with the Arizona Office of the Attorney General.
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2. Attached hereto as Exhibit A is a true and correct copy of the
“Proclamation on the Termination Of Emergency With Respect To The Southern Border
Of The United States And Redirection Of Funds Diverted To Border Wall Construction”
issued by President Biden on January 20, 2021 and available at

https://tinyurl.com/kpjyfuvn.

3. Attached hereto as Exhibit B is a true and correct copy of an article titled
“Biden cancels border wall projects Trump paid for with diverted military funds,” written
by Nick Miroff for The Washington Post. The article was published on April 30, 2021,
and is publicly available at https:/tinyurl.com/ns5e7b5v.

4, Attached hereto as Exhibit C is a true and correct copy of an article titled
“Biden administration reallocates $2.2 billion in Trump border wall funds to military
projects,” written by Rebecca Morin for USA Today. The article was published on June
11, 2021, and is publicly available at https://tinyurl.com/h8dzx2tn.

5. Attached hereto as Exhibit D is a true and correct copy of an article titled
“Biden’s order to pause construction on Trump’s border wall expires on March 20.
Nobody knows what happens next,” written by Mia Jankowicz for Business Insider. The
article was published on March 16, 2021, and is publicly available at
https://tinyurl.com/55a6¢cw59.

6. Attached hereto as Exhibit E is a true and correct copy of an article titled
“Biden stopped building Trump’s wall. Here’s what it looks like now,” written by Ed
Lavandera, Ashley Killough, and Catherine E. Shoichet for CNN. The article was
published on April 30, 2021, and is publicly available at https:/tinyurl.com/5a9vjc4k.

7. Attached hereto as Exhibit F is a true and correct copy of an article titled
“US on track to encounter record 2 million migrants on the southern border, government
estimates show,” written by Priscilla Alvarez for CNN. The article was published on

March 31, 2021, and is publicly available at https://tinyurl.com/23enthcr.

8. Attached hereto as Exhibit G is a true and correct copy of an article titled

“From India, Brazil and Beyond: Pandemic Refugees at the Border,” written by Miriam
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Jordan for The New York Times. The article was published on May 16, 2021, and is
publicly available at https://tinyurl.com/m4f9mfuf.

9. Attached hereto as Exhibit H is a true and correct copy of an article titled
“Biden Admin Considers Restarting Border Wall Construction To ‘Plug Gaps’ Amid
Biden’s Border Crisis: Report,” written by Ryan Saavedra for The Daily Wire. The
article was published on April 6, 2021, and is publicly available at
https://tinyurl.com/dmvtd4er.

10.  Attached hereto as Exhibit I is a true and correct copy of an article titled
“Biden to bring in asylum seekers forced to wait in Mexico under Trump program,”
written by Ted Hesson and Mimi Dwyer for Reuters. The article was published on

February 12, 2021, and is publicly available at https://tinyurl.com/dzah6dva3.

11.  Attached hereto as Exhibit J is a true and correct copy of the “Executive
Order on Creating a Comprehensive Regional Framework to Address the Causes of
Migration, to Manage Migration Throughout North and Central America, and to Provide
Safe and Orderly Processing of Asylum Seekers at the United States Border,” issued by
the Office of the White House on February 2, 2021, and is publicly available at
https://tinyurl.com/sktbwp46.

12.  Attached hereto as Exhibit K is a true and correct copy of the press release
“DHS Announces Process to Address Individuals in Mexico with Active MPP Cases,”
issued by the Department of Homeland Security on February 11, 2021, and is publicly
available at https://tinyurl.com/afdc8h2v.

13.  Attached hereto as Exhibit L is a true and correct copy of the
memorandum titled “Termination of the Migrant Protection Protocols Program,” issued
by Alejandro N. Mayorkas on behalf of the Department of Homeland Security on June 1,
2021, and is publicly available at https://tinyurl.com/yp5v3h8h.

14.  Attached hereto as Exhibit M is a true and correct copy of a document

titled “Credible Fear and Asylum Process: Fiscal Year (FY) 2008 - FY 2019” published
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by the Executive Office for Immigration Review Adjudication Statistics, based on data

generated October 23, 2019, and is publicly available at https://tinyurl.com/9catsdwm.

15.  Attached hereto as Exhibit N is a true and correct copy of an article titled
“Joe Biden says fast immigration changes could cause ‘2 million people on our border’,”
written by Steven Nelson for The New York Post. The article was published on

December 22, 2020, and is publicly available at https://tinyurl.com/h2hvwbez.

16.  Attached hereto as Exhibit O is a true and correct copy of an article titled
“At the border, a widely predicted crisis that caught Biden off guard,” written by Nick
Miroff for The Washington Post. The article was published on April 26, 2021, and is
publicly available at https://tinyurl.com/yzb39sz4.

17.  Attached hereto as Exhibit P is a true and correct copy of the press release
“DHS Announces Rescission of Civil Penalties for Failure-to-Depart,” issued by the
Department of Homeland Security on April 23, 2021, and is publicly available at
https://tinyurl.com/4sa25j7f.

18.  Attached hereto as Exhibit Q is a true and correct copy of the
memorandum “Review of and Interim Revision to Civil Immigration Enforcement and
Removal Policies and Priorities” issued by Acting Secretary David Pekoske on behalf of
the Department of Homeland Security on January 20, 2021, and is publicly available at
https://tinyurl.com/3kcv3j82.

19.  Attached hereto as Exhibit R is a true and correct copy of the
memorandum “Interim Guidance: Civil Immigration Enforcement and Removal
Priorities” issued by Acting Director Tae D. Johnson on behalf of U.S. Immigration and
Customs Enforcement on February 18, 2021, and is publicly available at

https://tinyurl.com/xw9vmejm.

20.  Attached hereto as Exhibit S is a true and correct copy of an email sent by
ICE Acting Director Tae D. Johnson on February 4, 2021 with subject line “ICE’’s

Removal Priorities.”
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21.  Attached hereto as Exhibit T is a true and correct copy of an email sent
from ICE Acting Executive Associate Director Enrique M. Lucero to Acting Director Tae
D. Johnson and others on January 27, 2021 with subject line “ERO historical book-in
data compared to new DHS memo and PEP.” The text “Rough estimate is book-ins
would be reduced by 50% of historical numbers and the vast majority of book-ins would
come from CBP transfers” has been highlighted for emphasis.

22.  Attached hereto as Exhibit U is a true and correct copy of an article titled
“ICE predicted 50% drop in illegal immigrant arrests under new DHS guidance, email
shows,” written by Adam Shaw for Fox News. The article was published on April 28,

2021, and is publicly available at https:/tinyurl.com/2cb4yasc.

23.  Attached hereto as Exhibit V is a copy of the transcript of the proceedings
in Arizona v. DHS, CV 21-00186-PHX-SRB (May 27, 2021).

24.  Attached hereto as Exhibit W is a true and correct copy ofan article titled
“US To Exempt 250 Asylum-Seekers Daily From Pandemic Rule,” written by Alyssa
Aquino for Law360. The article was published on May 18, 2021, and is publicly

available at https://tinyurl.com/fs7 cthmu.

25.  Attached hereto as Exhibit X is a true and correct copy of an article titled
“Pressure Amps Up on Biden to Rescind Title 42 Border Order,” written by Claire
Hansen for U.S. News. The article was published on June 3, 2021, and is publicly
available at https://tinyurl.com/5jjrnt3f.

26.  Attached hereto as Exhibit Y is a true and correct copy of an article titled
“6 ways the border wall could disrupt the environment,” written by Laura Parker for
National Geographic. The article was published on January 10, 2021, and is publicly
available at https://tinyurl.com/ysfjfcbu.

27.  Attached hereto as Exhibit Z is a true and correct copy of an article titled
“Homeland Security to repair damage created by border wall” written by Elliot Spagat
for The Associated Press. The article was published on April 30, 2021 and is publicly

available at https://tinyurl.com/x8e6kamf.
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28.  Attached hereto as Exhibit AA is a true and correct copy of a document
titled “Myths vs Facts About Immigration Proceedings™ published by the United States
Department of Justice Executive Office for Immigration Review in December 2020, as it
appeared on March 23, 2021. This recording is publicly available at
https://tinyurl.com/k3tn24rk.

29.  Attached hereto as Exhibit BB is a true and correct copy of the transcript of
the May 14, 2021 sworn deposition of Albert Edward Carter, deputy field office director
for the ICE Enforcement and Removal Operations, Phoenix field office.

| declare under penalty of perjury that the foregoing is true and correct to the best
of my knowledge, and that this declaration was issued on July 12, 2021, in Phoenix,

Arizona.

s/ Robert J. Makar
Robert J. Makar
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Exhibit A
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Exhibit B
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Exhibit C
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Exhibit D
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Exhibit E
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Exhibit F
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US on track to encounter record 2 million migrants on the
southern border, government estimates show
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Exhibit G
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Border Patrol officers questioned undocumented imigrants who crossed through a gap in the border wall
trom Mextico mto the ILS. v o wen L o ” s L
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Exhibit H
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Exhibit |
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Exhibit J
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Exhibit K
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BEE  Official website of the Department of Homeland Security

e U.S, Department of
Homeland Security

l'b.l"r Tl
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DHS Announces Process to Address

Individuals in Mexico with Active
MPP Cases

Release Date: February 11,2021

WASHINGTON - Building on a series of Executive Orders last week, the Biden Administration is
announcing another step in our phased strategy to reform the nation’s immigration system.
Beginning on February 19, the Department of Homeland Security (DHS) will begin phase one
of a program to restore safe and orderly processing at the southwest border. DHS will begin
processing people who had been forced to “remain in Mexico” under the Migrant Protection
Protocols (MPP). Approximately 25,000 individuals in MPP continue to have active cases.

Individuals should not take any action at this time and should remain where they are to await
further instructions. We will soon announce a virtual registration process that will be
accessible from any location. Once registered, eligible individuals will be provided additional
information about where and when to present themselves. Individuals should not approach
the border until instructed to do so.

“As President Biden has made clear, the U.S. government is committed to rebuilding a safe,
orderly, and humane immigration system,” said Secretary of Homeland Security Alejandro
Mayorkas. “This latest action is another step in our commitment to reform immigration
policies that do not align with our nation’s values. Especially at the border, however, where
capacity constraints remain serious, changes will take time. Individuals who are not eligible
under this initial phase should wait for further instructions and not travel to the border. Due
to the current pandemic, restrictions at the border remain in place and will be enforced.”

Through a whole-of-government approach, DHS, the Department of State, and the
Department of Justice will collaborate with international partners—including the Government


https://www.dhs.gov/
https://www.dhs.gov/news/2021/02/11/departamento-de-seguridad-nacional-dhs-anuncia-proceso-para-atender-individuos-en-m
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of Mexico and international and non-governmental organizations—to safely process eligible
individuals to pursue their cases in the United States.

This new process applies to individuals who were returned to Mexico under the MPP program
and have cases pending before the Executive Office for Immigration Review (EOIR). Individuals
outside of the United States who were not returned to Mexico under MPP or who do not have
active immigration court cases will not be considered for participation in this program and
should await further instructions. Similarly, those individuals in the United States with active
MPP cases will receive separate guidance at a later date.

This announcement should not be interpreted as an opening for people to migrate irregularly
to the United States. Eligible individuals will only be allowed to enter through designated
ports of entry at designated times. We will provide instructions in the coming days for how
individuals with active MPP cases may remotely register for in-processing. We will continue to
enforce U.S. immigration law and border security measures throughout this process.

The United States and our partners will employ all necessary safety precautions in accordance
with the Centers for Disease Control and Prevention (CDC) guidance, including mandatory
face coverings and social distancing. Individuals processed through this program will be
tested for COVID-19 before entering the United States. DHS will only process individuals
consistent with its capacity to safely do so while fully executing its important national security
and trade and travel facilitation missions.

A Fact Sheet announcing the process to address individuals outside the United States with
active MPP cases (/news/2021/02/18/fact-sheet-dhs-announces-process-address-individuals-outside-united-

states-active) is also available.

Topics: Border Security (/topics/border-security) , Citizenship and Immigration Services (/topics/immigration-and-citizenship-

services),, Homeland Security Enterprise (/topics/homeland-security-enterprise) , Immigration and Customs Enforcement

(/topics/immigration-enforcement) , Secretary of Homeland Security (/topics/secretary-homeland-security).

Keywords: Asylum (/keywords/asylum-applications), Immigration (/keywords/immigration) , Immigration Enforcement

(/keywords/immigration-enforcement)_, Immigration Reform (/keywords/immigration-reform)_, Migrant Protection Protocols

(MPP)_(/keywords/migrant-protection-protocols-mpp)._, President Biden (/keywords/president-biden) , Secretary Alejandro

Mayorkas (/keywords/secretary-alejandro-mayorkas)

Last Published Date: February 19, 2021


https://www.dhs.gov/news/2021/02/18/fact-sheet-dhs-announces-process-address-individuals-outside-united-states-active
https://www.dhs.gov/topics/border-security
https://www.dhs.gov/topics/immigration-and-citizenship-services
https://www.dhs.gov/topics/homeland-security-enterprise
https://www.dhs.gov/topics/immigration-enforcement
https://www.dhs.gov/topics/secretary-homeland-security
https://www.dhs.gov/keywords/asylum-applications
https://www.dhs.gov/keywords/immigration
https://www.dhs.gov/keywords/immigration-enforcement
https://www.dhs.gov/keywords/immigration-reform
https://www.dhs.gov/keywords/migrant-protection-protocols-mpp
https://www.dhs.gov/keywords/president-biden
https://www.dhs.gov/keywords/secretary-alejandro-mayorkas
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Exhibit L
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Secretary
U.S. Department of Homeland Security
Washington, DC 20528

e Homeland
¥ Security

June 1, 2021

MEMORANDUM FOR: Troy A. Miller
Acting Commissioner
U.S. Customs and Border Protection

Tae D. Johnson
Acting Director
U.S. Immigration and Customs Enforcement

Tracy L. Renaud
Acting Director
U.S. Citizenship and Immigratign Services

FROM: Alejandro N. Mayork
Secretary
SUBIJECT: Termination of the Migrant Protection Protocols Program

On January 25, 2019, Secretary of Homeland Security Kirstjen Nielsen issued a memorandum
entitled “Policy Guidance for Implementation of the Migrant Protection Protocols.” Over the course
of the Migrant Protection Protocols (MPP) program, the Department of Homeland Security and its
components issued further policy guidance relating to its implementation. In total, approximately
68,000 individuals were returned to Mexico following their enrollment in MPP.!

On January 20, 2021, then-Acting Secretary David Pekoske issued a memorandum suspending new
enrollments in MPP, effective the following day.> On February 2, 2021, President Biden issued
Executive Order 14010, 86 Fed. Reg. 8267, Creating a Comprehensive Regional Framework To
Address the Causes of Migration, To Manage Migration Throughout North and Central America,
and To Provide Safe and Orderly Processing of Asylum Seekers at the United States Border. In this
Executive Order, President Biden directed me, in coordination with the Secretary of State, the
Attorney General, and the Director of the Centers for Disease Control and Prevention, to “promptly

I See “Migrant Protection Protocols Metrics and Measures,” Jan. 21, 2021, available at
https://www.dhs.gov/publication/metrics-and-measures.

2 Memorandum from David Pekoske, Acting Sec’y of Homeland Sec., Suspension of Enrollment in the Migrant
Protection Protocols Program (Jan. 20, 2021).
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Subject: Termination of the Migrant Protection Protocols Program
Page 2

consider a phased strategy for the safe and orderly entry into the United States, consistent with
public health and safety and capacity constraints, of those individuals who have been subjected to
MPP for further processing of their asylum claims,” and “to promptly review and determine whether
to terminate or modify the program known as the Migrant Protection Protocols.”?

On February 11, the Department announced that it would begin the first phase of a program to
restore safe and orderly processing at the Southwest Border of certain individuals enrolled in MPP
whose immigration proceedings remained pending before the Department of Justice’s Executive
Office for Immigration Review (EOIR).* According to Department of State data, between February
19 and May 25, 2021, through this program’s first phase approximately 11,200 individuals were
processed into the United States. The Department is continuing to work with interagency partners to
carry out this phased effort and to consider expansion to additional populations enrolled in MPP.

Having now completed the further review undertaken pursuant to Executive Order 14010 to
determine whether to terminate or modify MPP, and for the reasons outlined below, I am by this
memorandum terminating the MPP program. I direct DHS personnel to take all appropriate actions
to terminate MPP, including taking all steps necessary to rescind implementing guidance and other
directives or policy guidance issued to implement the program.

Background

Section 235(b)(2)(C) of the Immigration and Nationality Act (INA), 8 U.S.C. § 1225(b)(2)(C),
authorizes DHS to return to Mexico or Canada certain noncitizens who are arriving on land from
those contiguous countries pending their removal proceedings before an immigration judge under
Section 240 of the INA, 8 U.S.C. § 1229a. Historically, DHS and the legacy Immigration and
Naturalization Service primarily used this authority on an ad-hoc basis to return certain Mexican and
Canadian nationals who were arriving at land border ports of entry, though the provision was
occasionally used for third country nationals under certain circumstances provided they did not have
a fear of persecution or torture related to return to Canada or Mexico.

On December 20, 2018, the Department announced the initiation of a novel program, the Migrant
Protection Protocols, to implement the contiguous-territory-return authority under Section
235(b)(2)(C) on a wide-scale basis along the Southwest Border. On January 25, 2019, DHS issued
policy guidance for implementing MPP, which was subsequently augmented a few days later by
guidance from U.S. Customs and Border Protection, U.S. Immigration and Customs Enforcement,
and U.S. Citizenship and Immigration Services. During the course of MPP, DHS and its
components continued to update and supplement the policy, including through the “Supplemental
Policy Guidance for Implementation of the Migrant Protection Protocols” issued on December 7,

3 Executive Order 14010, Creating a Comprehensive Regional Framework To Address the Causes of Migration, To
Manage Migration Throughout North and Central America, and To Provide Safe and Orderly Processing of Asylum
Seekers at the United States Border, 86 Fed. Reg. 8267 (Feb. 2, 2021), available at
https://www.federalregister.gov/documents/2021/02/05/2021-02561/creating-a-comprehensive-regional-framework-to-
address-the-causes-of-migration-to-manage-migration.

4U.S. Department of Homeland Security, DHS Announces Process to Address Individuals in Mexico with Active MPP
Cases, Feb. 11, 2021, available at https://www.dhs.gov/news/2021/02/11/dhs-announces-process-address-individuals-
mexico-active-mpp-cases.
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2020 by the Senior Official Performing the Duties of the Under Secretary for Strategy, Policy, and
Plans.

Under MPP, it was DHS policy that certain non-Mexican applicants for admission who arrived on
land at the Southwest Border could be returned to Mexico to await their removal proceedings under
INA Section 240. To attend removal proceedings, which were prioritized by EOIR on the non-
detained docket, DHS facilitated program participants’ entry into and exit from the United States.
Due to public health measures necessitated by the ongoing COVID-19 pandemic, however, DHS and
EOIR stopped being able to facilitate and conduct immigration court hearings for individuals
enrolled in MPP beginning in March 2020.°

Following the Department’s suspension of new enrollments in MPP, and in accordance with the
President’s direction in Executive Order 14010, DHS has worked with interagency partners and
facilitating organizations to implement a phased process for the safe and orderly entry into the
United States of certain individuals who had been enrolled in MPP.

Determination

In conducting my review of MPP, I have carefully evaluated the program’s implementation guidance
and programmatic elements; prior DHS assessments of the program, including a top-down review
conducted in 2019 by senior leaders across the Department, and the effectiveness of related efforts
by DHS to address identified challenges; the personnel and resource investments required of DHS to
implement the program; and MPP’s performance against the anticipated benefits and goals
articulated at the outset of the program and over the course of the program. I have additionally
considered the Department’s experience to date carrying out its phased strategy for the safe and
orderly entry into the United States of certain individuals enrolled in MPP. In weighing whether to
terminate or modify the program, I considered whether and to what extent MPP is consistent with
the Administration’s broader strategy and policy objectives for creating a comprehensive regional
framework to address the root causes of migration, managing migration throughout North and
Central America, providing alternative protection solutions in the region, enhancing lawful pathways
for migration to the United States, and—importantly—processing asylum seekers at the United
States border in a safe and orderly manner consistent with the Nation’s highest values.

As an initial matter, my review confirmed that MPP had mixed effectiveness in achieving several of
its central goals and that the program experienced significant challenges.

e [ have determined that MPP does not adequately or sustainably enhance border management
in such a way as to justify the program’s extensive operational burdens and other shortfalls.
Over the course of the program, border encounters increased during certain periods and
decreased during others. Moreover, in making my assessment, I share the belief that we can
only manage migration in an effective, responsible, and durable manner if we approach the
issue comprehensively, looking well beyond our own borders.

5 See “Joint DHS/EOIR Statement on MPP Rescheduling,” Mar. 23, 2020, available at
https://www.dhs.gov/news/2020/03/23/joint-statement-mpp-rescheduling.
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e Based on Department policy documents, DHS originally intended the program to more
quickly adjudicate legitimate asylum claims and clear asylum backlogs. It is certainly true
that some removal proceedings conducted pursuant to MPP were completed more
expeditiously than is typical for non-detained cases, but this came with certain significant
drawbacks that are cause for concern. The focus on speed was not always matched with
sufficient efforts to ensure that conditions in Mexico enabled migrants to attend their
immigration proceedings. In particular, the high percentage of cases completed through the
entry of in absentia removal orders (approximately 44 percent, based on DHS data) raises
questions for me about the design and operation of the program, whether the process
provided enrollees an adequate opportunity to appear for proceedings to present their claims
for relief, and whether conditions faced by some MPP enrollees in Mexico, including the lack
of stable access to housing, income, and safety, resulted in the abandonment of potentially
meritorious protection claims. I am also mindful of the fact that, rather than helping to clear
asylum backlogs, over the course of the program backlogs increased before both the USCIS
Asylum Offices and EOIR.

e MPP was also intended to reduce burdens on border security personnel and resources, but
over time the program imposed additional responsibilities that detracted from the
Department’s critically important mission sets. The Department devoted resources and
personnel to building, managing, staffing, and securing specialized immigration hearing
facilities to support EOIR; facilitating the parole of individuals into and out of the United
States multiple times in order to attend immigration court hearings; and providing
transportation to and from ports of entry in certain locations related to such hearings.
Additionally, as more than one-quarter of individuals enrolled in MPP were subsequently re-
encountered attempting to enter the United States between ports of entry, substantial border
security resources were still devoted to these encounters.

A number of the challenges faced by MPP have been compounded by the COVID-19 pandemic. As
immigration courts designated to hear MPP cases were closed for public health reasons between
March 2020 and April 2021, DHS spent millions of dollars each month to maintain facilities
incapable of serving their intended purpose. Throughout this time, of course, tens of thousands of
MPP enrollees were living with uncertainty in Mexico as court hearings were postponed indefinitely.
As a result, any benefits the program may have offered are now far outweighed by the challenges,
risks, and costs that it presents.

In deciding whether to maintain, modify, or terminate MPP, I have reflected on my own deeply held
belief, which is shared throughout this Administration, that the United States is both a nation of laws
and a nation of immigrants, committed to increasing access to justice and offering protection to
people fleeing persecution and torture through an asylum system that reaches decisions in a fair and
timely manner. To that end, the Department is currently considering ways to implement long-
needed reforms to our asylum system that are designed to shorten the amount of time it takes for
migrants, including those seeking asylum, to have their cases adjudicated, while still ensuring
adequate procedural safeguards and increasing access to counsel. One such initiative that DHS
recently announced together with the Department of Justice is the creation of a Dedicated Docket to
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process the cases of certain families arriving between ports of entry at the Southwest Border.® This
process, which will take place in ten cities that have well-established communities of legal service
providers, will aim to complete removal proceedings within 300 days—a marked improvement over
the current case completion rate for non-detained cases. To ensure that fairness is not compromised,
noncitizens placed on the Dedicated Docket will receive access to legal orientation and other
supports, including potential referrals for pro bono legal services. By enrolling individuals placed on
the Dedicated Docket in Alternatives to Detention programs, this initiative is designed to promote
compliance and increase appearances throughout proceedings. I believe these reforms will improve
border management and reduce migration surges more effectively and more sustainably than MPP,
while better ensuring procedural safeguards and enhancing migrants’ access to counsel. We will
closely monitor the outcomes of these reforms, and make adjustments, as needed, to ensure they
deliver justice as intended: fairly and expeditiously.

In arriving at my decision to now terminate MPP, I also considered various alternatives, including
maintaining the status quo or resuming new enrollments in the program. For the reasons articulated
in this memorandum, however, preserving MPP in this manner would not be consistent with this
Administration’s vision and values and would be a poor use of the Department’s resources. I also
considered whether the program could be modified in some fashion, but I believe that addressing the
deficiencies identified in my review would require a total redesign that would involve significant
additional investments in personnel and resources. Perhaps more importantly, that approach would
come at tremendous opportunity cost, detracting from the work taking place to advance the vision
for migration management and humanitarian protection articulated in Executive Order 14010.

Moreover, I carefully considered and weighed the possible impacts of my decision to terminate MPP
as well as steps that are underway to mitigate any potential negative consequences.

e In considering the impact such a decision could have on border management and border
communities, among other potential stakeholders, I considered the Department’s experience
designing and operating a phased process, together with interagency and nongovernmental
partners, to facilitate the safe and orderly entry into the United States of certain individuals
who had been placed in MPP. Throughout this effort, the Department has innovated and
achieved greater efficiencies that will enhance port processing operations in other contexts.
The Department has also worked in close partnership with nongovernmental organizations
and local officials in border communities to connect migrants with short-term supports that
have facilitated their onward movement to final destinations away from the border. The
Department’s partnership with the Government of Mexico has been an integral part of the
phased process’s success. To maintain the integrity of this safe and orderly entry process for
individuals enrolled in MPP and to encourage its use, the Department has communicated the
terms of the process clearly to all stakeholders and has continued to use, on occasion and
where appropriate, the return-to-contiguous-territory authority in INA Section 235(b)(2)(C)
for MPP enrollees who nevertheless attempt to enter between ports of entry instead of
through the government’s process.

6 See U.S. Department of Homeland Security, “DHS and DOJ Announce Dedicated Docket Process for More Efficient
Immigration Hearings,” May 28, 2011, available at https://www.dhs.gov/news/2021/05/28/dhs-and-doj-announce-
dedicated-docket-process-more-efficient-immigration-hearings.
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In the absence of MPP, I have additionally considered other tools the Department may utilize
to address future migration flows in a manner that is consistent with the Administration’s
values and goals. I have further considered the potential impact to DHS operations in the
event that current entry restrictions imposed pursuant to the Centers for Disease Control and
Prevention’s Title 42 Order are no longer required as a public health measure. At the outset,
the Administration has been—and will continue to be—unambiguous that the immigration
laws of the United States will be enforced. The Department has at its disposal various
options that can be tailored to the needs of individuals and circumstances, including
detention, alternatives to detention, and case management programs that provide
sophisticated wraparound stabilization services. Many of these detention alternatives have
been shown to be successful in promoting compliance with immigration requirements. This
Administration’s broader strategy for managing border processing and adjudicating claims
for immigration relief—which includes the Dedicated Docket and additional anticipated
regulatory and policy changes—will further address multifaceted border dynamics by
facilitating both timely and fair final determinations.

I additionally considered the Administration’s important bilateral relationship with the
Government of Mexico, our neighbor to the south and a key foreign policy partner. Over the
past two-and-a-half years, MPP played an outsized role in the Department’s engagement with
the Government of Mexico. Given the mixed results produced by the program, it is my belief
that MPP cannot deliver adequate return for the significant attention that it draws away from
other elements that necessarily must be more central to the bilateral relationship. During my
tenure, for instance, a significant amount of DHS and U.S. diplomatic engagement with the
Government of Mexico has focused on port processing programs and plans, including MPP.
The Government of Mexico was a critically important partner in the first phase of our efforts
to permit certain MPP participants to enter the United States in a safe and orderly fashion and
will be an important partner in any future conversations regarding such efforts. But the
Department is eager to expand the focus of the relationship with the Government of Mexico
to address broader issues related to migration to and through Mexico. This would include
collaboratively addressing the root causes of migration from Central America; improving
regional migration management; enhancing protection and asylum systems throughout North
and Central America; and expanding cooperative efforts to combat smuggling and trafficking
networks, and more. Terminating MPP will, over time, help to broaden our engagement with
the Government of Mexico, which we expect will improve collaborative efforts that produce
more effective and sustainable results than what we achieved through MPP.

Given the analysis set forth in this memorandum, and having reviewed all relevant evidence and
weighed the costs and benefits of either continuing MPP, modifying it in certain respects, or
terminating it altogether, I have determined that, on balance, any benefits of maintaining or now
modifying MPP are far outweighed by the benefits of terminating the program. Furthermore,
termination is most consistent with the Administration’s broader policy objectives and the
Department’s operational needs. Alternative options would not sufficiently address either
consideration.

Therefore, in accordance with the strategy and direction in Executive Order 14010, following my

review,

and informed by the current phased strategy for the safe and orderly entry into the United

States of certain individuals enrolled in MPP, I have concluded that, on balance, MPP is no longer a
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necessary or viable tool for the Department. Because my decision is informed by my assessment
that MPP is not the best strategy for implementing the goals and objectives of the Biden-Harris
Administration, I have no intention to resume MPP in any manner similar to the program as outlined
in the January 25, 2019 Memorandum and supplemental guidance.

Accordingly, for the reasons outlined above, I hereby rescind, effective immediately, the
Memorandum issued by Secretary Nielsen dated January 25, 2019 entitled “Policy Guidance for
Implementation of the Migrant Protection Protocols,” and the Memorandum issued by Acting
Secretary Pekoske dated January 20, 2021 entitled “Suspension of Enrollment in the Migrant
Protection Protocols Program.” I further direct DHS personnel, effective immediately, to take all
appropriate actions to terminate MPP, including taking all steps necessary to rescind implementing
guidance and other directives issued to carry out MPP. Furthermore, DHS personnel should
continue to participate in the ongoing phased strategy for the safe and orderly entry into the United
States of individuals enrolled in MPP.

The termination of MPP does not impact the status of individuals who were enrolled in MPP at any
stage of their proceedings before EOIR or the phased entry process describe above.

* % % % %

This memorandum is not intended to, and does not, create any right or benefit, substantive or
procedural, enforceable at law or in equity by any party against the United States, its departments,
agencies, or entities, its officers, employees, or agents, or any other person.

CC: Kelli Ann Burriesci
Acting Under Secretary
Office of Strategy, Policy, and Plans
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DHS Announces Rescission of Civil
Penalties for Failure-to-Depart

Release Date: April 23,2021

WASHINGTON - Today, at the direction of Secretary of Homeland Security Alejandro N.
Mayorkas, U.S. Immigration and Customs Enforcement (ICE) rescinded two delegation orders
related to the collection of civil financial penalties for noncitizens who fail to depart the U.S.,
stating they run counter to the agency’s best interest.

“There is no indication that these penalties promoted compliance with noncitizens’ departure
obligations,” said Secretary Mayorkas. “We can enforce our immigration laws without
resorting to ineffective and unnecessary punitive measures.”

After reviewing detailed data regarding the issuance of such fines since 2018, it was clear to
Secretary Mayorkas and Acting ICE Director Tae Johnson that the fines were not effective and
had not meaningfully advanced the interests of the agency. ICE intends to work with the
Department of Treasury to cancel the existing debts of those who had been fined.

The two delegation orders—ICE Delegation No. 01-2018, Delegation of Authority to Administer
and Enforce Provisions Relating to Civil Penalties for Failure to Depart, and ICE Delegation No.
006-2020, Delegation of Authority to Administer Certain Provisions Relating to Civil Penalties
for Failure to Depart—delegated to certain ICE officials the authority to administer and enforce
certain civil penalties for noncitizens who fail to depart.

Although ICE has had the authority to assess financial penalties to individuals for failing to
depart for more than 20 years, the agency did not initiate enforcement of these penalties until
2018. As of January 20, 2021, ICE ceased issuing these fines. This formalizes the Biden
Administration’s change in direction.

The rescission marks ICE’s latest move toward focusing its limited resources on those posing
the greatest risk to national security and public safety in accordance with the current
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guidance on civil immigration enforcement and removal priorities, which Acting Director
Johnson issued on Feb. 18, 2021.

Topics: Immigration and Customs Enforcement (/topics/immigration-enforcement), Secretary of Homeland Security
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Keywords: Civil Penalty (/keywords/civil-penalty) , Immigration (/keywords/immigration),, Immigration and Customs

Enforcement (ICE)_(/keywords/ice) , Immigration Enforcement (/keywords/immigration-enforcement) , Secretary Alejandro
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Secretary
U.S. Department of Homeland Security
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January 20, 2021

MEMORANDUM FOR: Troy Miller
Senior Official Performing the Duties of the Commissioner
U.S. Customs and Border Protection

Tae Johnson
Acting Director
U.S. Immigration and Customs Enforcement

Tracey Renaud
Senior Official Performing the Duties of the Director
U.S. Citizenship and Immigration Services

CC: Karen Olick
Chief of Staff
FROM: David Pekoske -
Acting Secretarygam ﬂ 'géos‘é'*
SUBJECT: Review of and Interim Revision to Civil Immigration

Enforcement and Removal Policies and Priorities

This memorandum directs Department of Homeland Security components to conduct a
review of policies and practices concerning immigration enforcement. It also sets interim
policies during the course of that review, including a 100-day pause on certain removals to
enable focusing the Department’s resources where they are most needed. The United States
faces significant operational challenges at the southwest border as it is confronting the most
serious global public health crisis in a century. In light of those unique circumstances, the
Department must surge resources to the border in order to ensure safe, legal and orderly
processing, to rebuild fair and effective asylum procedures that respect human rights and due
process, to adopt appropriate public health guidelines and protocols, and to prioritize responding
to threats to national security, public safety, and border security.

This memorandum should be considered Department-wide guidance, applicable to the
activities of U.S. Immigration and Customs Enforcement (ICE), U.S. Customs and Border
Protection (CBP), and U.S. Citizenship and Immigration Services (USCIS).
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A. Comprehensive Review of Enforcement Policies and Priorities

The Chief of Staff shall coordinate a Department-wide review of policies and practices
concerning immigration enforcement. Pursuant to the review, each component shall develop
recommendations to address aspects of immigration enforcement, including policies for
prioritizing the use of enforcement personnel, detention space, and removal assets; policies
governing the exercise of prosecutorial discretion; policies governing detention; and policies
regarding interaction with state and local law enforcement. These recommendations shall ensure
that the Department carries out our duties to enforce the law and serve the Department’s mission
in line with our values. The Chief of Staff shall provide recommendations for the issuance of
revised policies at any point during this review and no later than 100 days from the date of this
memo.

The memoranda in the attached appendix are hereby rescinded and superseded.
B. Interim Civil Enforcement Guidelines

Due to limited resources, DHS cannot respond to all immigration violations or remove all
persons unlawfully in the United States. Rather, DHS must implement civil immigration
enforcement based on sensible priorities and changing circumstances. DHS’s civil immigration
enforcement priorities are protecting national security, border security, and public safety. The
review directed in section A will enable the development, issuance, and implementation of
detailed revised enforcement priorities. In the interim and pending completion of that review,
the Department’s priorities shall be:

1. National security. Individuals who have engaged in or are suspected of terrorism or
espionage, or whose apprehension, arrest and/or custody is otherwise necessary to
protect the national security of the United States.

2. Border security. Individuals apprehended at the border or ports of entry while
attempting to unlawfully enter the United States on or after November 1, 2020, or
who were not physically present in the United States before November 1, 2020.

3. Public safety. Individuals incarcerated within federal, state, and local prisons and
jails released on or after the issuance of this memorandum who have been convicted
of an “aggravated felony,” as that term is defined in section 101(a) (43) of the
Immigration and Nationality Act at the time of conviction, and are determined to pose
a threat to public safety.

These priorities shall apply not only to the decision to issue, serve, file, or cancel a Notice
to Appear, but also to a broad range of other discretionary enforcement decisions, including
deciding: whom to stop, question, and arrest; whom to detain or release; whether to settle,
dismiss, appeal, or join in a motion on a case; and whether to grant deferred action or parole. In

2
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addition, all enforcement and detention decisions shall be guided by DHS’s ability to conduct
operations and maintain custody consistent with applicable COVID-19 protocols.

While resources should be allocated to the priorities enumerated above, nothing in this
memorandum prohibits the apprehension or detention of individuals unlawfully in the United
States who are not identified as priorities herein. In order to ensure appropriate allocation of
resources and exercise of prosecutorial discretion, the Acting Director of ICE shall issue
operational guidance on the implementation of these priorities. This guidance shall contain a
protocol for the Acting Secretary to conduct a periodic review of enforcement actions to ensure
consistency with the priorities set forth in this memorandum. This guidance shall also include a
process for the Director of ICE to review and approve of any civil immigration enforcement
actions against individuals outside of federal, state or local prisons or jails.

These interim enforcement priorities shall go into effect on February 1, 2021 and remain
in effect until superseded by revised priorities developed in connection with the review directed
in section A.

C. Immediate 100-Day Pause on Removals

In light of the unique circumstances described above, DHS’s limited resources must be
prioritized to: (1) provide sufficient staff and resources to enhance border security and conduct
immigration and asylum processing at the southwest border fairly and efficiently; and (2) comply
with COVID-19 protocols to protect the health and safety of DHS personnel and those members
of the public with whom DHS personnel interact. In addition, we must ensure that our removal
resources are directed to the Department’s highest enforcement priorities. Accordingly, and
pending the completion of the review set forth in section A, [ am directing an immediate pause
on removals of any noncitizen' with a final order of removal (except as noted below) for 100
days to go into effect as soon as practical and no later than January 22, 2021.

The pause on removals applies to any noncitizen present in the United States when this
directive takes effect with a final order of removal except one who:

1. According to a written finding by the Director of ICE, has engaged in or is
suspected of terrorism or espionage, or otherwise poses a danger to the national
security of the United States; or

2. Was not physically present in the United States before November 1, 2020; or

3. Has voluntarily agreed to waive any rights to remain in the United States,
provided that he or she has been made fully aware of the consequences of waiver

1“Noncitizen” as used in this memorandum does not include noncitizen nationals of the United
States.
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and has been given a meaningful opportunity to access counsel prior to signing
the waiver;” or
4. For whom the Acting Director of ICE, following consultation with the General

Counsel, makes an individualized determination that removal is required by law.

No later than February 1, 2021, the Acting Director of ICE shall issue written instructions
with additional operational guidance on the further implementation of this removal pause. The
guidance shall include a process for individualized review and consideration of the appropriate
disposition for individuals who have been ordered removed for 90 days or more, to the extent
necessary to implement this pause. The process shall provide for assessments of alternatives to
removal including, but not limited to, staying or reopening cases, alternative forms of detention,
custodial detention, whether to grant temporary deferred action, or other appropriate action.

D. No Private Right Statement
These guidelines and priorities are not intended to, do not, and may not be relied upon to

create any right or benefit, substantive or procedural, enforceable at law by any party in any
administrative, civil, or criminal matter.

2 A voluntary waiver encompasses noncitizens who stipulate to removal as part of a criminal
disposition.
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APPENDIX

Department of Homeland Security, Enforcement of the Immigration Laws to Serve the National
Interest, Memorandum of February 20, 2017.

U.S. Immigration and Customs Enforcement, Implementing the President’s Border Security and
Interior Immigration Enforcement Policies, Memorandum of February 20, 2017.

U.S. Immigration and Customs Enforcement, Guidance to OPLA Attorneys Regarding the
Implementation of the President’s Executive Orders and the Secretary’s Directives on
Immigration Enforcement, Memorandum of August 15, 2017.

US Citizenship and Immigration Services, Updated Guidance for the Referral of Cases and
Issuance of Notices to Appear (NTAs) in Cases Involving Inadmissible and Deportable Aliens,
Policy Memorandum of June 28, 2018. (US Citizenship and Immigration Services should revert
to the preexisting guidance in Policy Memorandum 602-0050, US Citizenship and Immigration
Services, Revised Guidance for the Referral of Cases and Issuance of Notices to Appear (NTAs)
in Cases Involving Inadmissible and Removable Aliens, Policy Memorandum of Nov. 7, 2011.)

US Citizenship and Immigration Services, Guidance for the Referral of Cases and Issuance of
Notices to Appear (NTAs) When Processing a Case Involving Information Submitted by a
Deferred Action for Childhood Arrivals (DACA) Requestor in Connection with a DACA Request
or a DACA-Related Benefit Request (Past or Pending) or Pursuing Termination of DACA, Policy
Memorandum of June 28, 2018.

U.S. Customs and Border Protection, Executive Orders 13767 and 13768 and the Secretary’s
Implementation Directions of February 17, 2017, Memorandum of February 21, 2017.
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