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TERRY GODDARD
The Attorney General
Firm No. 14000

Michael M. Walker, No. 20315
Assistant Attorney General
Civil Rights Division

1275 W. Washington St.
Phoenix, Arizona 85007
Telephone: (602) 542-8608
Facsimile: (602) 542-8899
civilrights@azag.gov
Attorneys for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

THE STATE OF ARIZONA ex rel. TERRY
GODDARD, the Attorney General, and THE
CIVIL RIGHTS DIVISION OF THE ARIZONA

DEPARTMENT OF LAW,
Plaintiff,
Vs.
SEARS, ROEBUCK & CO.,

Defendant.

€y2010-002205

No.

COMPLAINT FOR DAMAGES

AND INJUNCTIVE RELIEF
(Nonclassified Civil)

Plaintiff, the State of Arizona ex rel. Terry Goddard, the Attorney General, and the

Civil Rights Division of the Arizona Department of Law (collectively the “State”), for its

Complaint, alleges as follows:
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INTRODUCTION

This is an action brought under the Arizona Civil Rights Act to correct an unlawful

employment practice, to provide appropriate relief to an aggrieved person, and to vindicate the
public interest. Specifically, the State brings this matter to redress the injury sustained because
Defendant Sears, Roebuck & Co. retaliated against S. Michelle Baldenegro because she had
previously opposed an unlawful employment practice or made a charge, testified, assisted and
participated in an investigation conducted by the Arizona Civil Rights Division (“Division”),
in violation of the Arizona Civil Rights Act, AR.S. § 41-1464(A).
JURISDICTION AND-VENUE
1. This Court has jurisdiction of this matter pursuant to A.R.S. § 41-1481(D).

2. Venue is proper in Maricopa County pursuant to A.R.S. § 12-401.
PARTIES

3. The Civil Rights Division of the Arizona Department of Law is an administrative
agency established by A.R.S. § 41-1401 to enforce the provisions of the Arizona Civil Rights
Act, A.R.S. § 41-1401 et seq.

4. The State brings this action on its own behalf and on behalf of S. Michelle
Baldenegro (“Baldenegro™), an aggrieved person, as provided by A.R.S. §§ 41-1481(D) and
(G).

5. At all relevant times, Defendant Sears, Roebuck & Co. was a corporation
domiciled in New York authorized to do, and doing, business in Maricopa County, Arizona,
with its principal place of business being 3333 Beverly Road, B2-130B, Hoffman Estates,
Ilinois. Defendant is in the business of selling retail goods.

6. Among its retail operations, Defendant conducts business as “The Great Indoors.”
Defendant has two “The Great Indoors” (“TGI”) stores in the metropolitan Phoenix area.
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7. At all relevant times, Defendant was an employer within the meaning of A.R.S. §
41-1461(4)(a).

8. At all relevant times, Baldenegro was an employee within the meaning of A.R.S. §
41-1461(3)(a).

9.  The State is informed and believes and therefore alleges that Defendant is legally |
responsible for the acts or omissions giving rise to this cause of action and legally and
proximately responsiblé for damages as alleged pursuant to A.R.S. § 41-1481(G).

- BACKGROUND
~10. Baldenegro began wbrking for Defendant in or around August 2001 at
Defendant’s TGI store located at 3460 W. Chandler Blvd., Chandler, Arizona. In May 2006,

Baldenegro was promoted to Hardlines Manager.

11. In or around May 2008, Kevin Allen became Baldenegro’s supervisor. While
working under Allen, Baldenegro believed Allen was discriminating against her based upon
her sex, female, and national origin, Hispanic.

12. Baldenegro filed a charge of discrimination with the Division on August 18, 2008.
Upon information and belief, Defendant received the underlying Charge on or about September
g, 2008.

13. Charging Party had been placed on a Performance Improvement Plan (“PIP”) on
September 1, 2008. On October 1, 2008, Baldenegro was written up for not complying with
her September 1, 2008, PIP. On October 8, 2008, Baldenegro notified Defendant that she was
resigning effective October 30, 2008, rather than risk being terminated.

14. During her employment with Defendant, Baldenegro had become acquainted with
Jason Plumley (“Plumley”) of PBH Complete Installations (“PBH”), a flooring installation
contractor who did work for TGI.

15. After resigning from her employment with Defendant, Baldenegro contacted

Plumley about going to work for PBH, and he offered her a position.
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16. Upon information and belief, Defendant’s TGI Market Installation Manager
Richard Kravik (“Kravik”) assisted Baldenegro in obtaining the position with PBH.

17. Upon information and belief, Allen, who was Defendant’s TGI’s Store Manager
and Baldenegro’s former supervisor, learned that Baldenegro had gone to work with PBH.
Allen discussed Baldenegro’s employment with Allen’s manager and was given permission to
continue working with Baldenegro in her capacity as a PBH employee.

18. Upon information and belief, on or about December 18, 2008, Plumley received a
telephone call from Kravik advising him of a potential conflict of interest between TGI and
PBH, due to the fact that Baldenegro had a “lawsuit” against TGI and directed that she could
not work on any of Defendant’s business with PBH.

19. Upon information and belief, Defendant provided the vast majority of PBH’s
business. When Plumley relayed this information to Baldenegro, she felt compelled to resign
in order to preserve PBH’s business relationship with TGI/Sears and was constructively
discharged.

20. Upon information and belief, at TGI’s store meeting on December 18, 2008,
Kravik told Human Resources Manager Mike Menner (“Menner”) that he had called Plumley
about there being a conflict of interest with Baldenegro working for a TGI contractor while
pursuing a “lawsuit” against TGL |

21. Upon information and belief, Defendant’s Code of Conduct states, in part:

Former Associates. Unless you have received written approval from your area’s
Senior Vice President and the Office of Compliance and Ethics, you should not
engage in any SHC-related business with a former SHC, Kmart, or Sears associate
for at least twelve months following the date the former associate ceases
employment with SHC. |

22. Upon information and belief, later on December 18, when Menner told Kravik he
was concerned that TGI had violated its Code of Conduct by assisting Baldenegro in securing
employment with a contractor, Kravik told Menner he was unaware of the Conflict of Interest

provision in the Code of Conduct.
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23. On or about January 15, 2009, Baldenegro filed a timely charge of discrimination
on the basis of sex national origin and retaliation, and the Civil Rights Division commenced an
investigation of the charge.

24. At the conclusion of the investigation, the Civil Right’s Division determined that
there was reasonable cause to believe that Defendant retaliated against Baldenegro because she
opposed what she perceived to be discriminatory conduct and filed a charge of discrimination
against Defendant. _

25. The Civil Rights Division issued its Cause Finding on December 22, 2009, and
since that time, the Division, Baldenegro and Defendant have not entered into a Conciliation
Agreement. The parties having thus exhausted their administrative remedies, the State is
authorized to file this Complaint pursuant to A.R.S. § 14-1481(D).

STATEMENT OF CLAIMS
| COUNT I
Unlawful Employment Practice in Violation of A.R.S. § 41-1464
| (Retaliation) '

26. The State re-alleges and incorporates by reference the allegatiohs contained in
paragraphs 1 through 25 of this Complaint.

27. Under AR.S. § 41-1464, it is an unlawful employment practice for an employer to
discriminate against an employeé because the employee has opposed an unlawful employment
practice, including opposing sex or national origin discrimination. .

28. Under A.R.S'. § 41-1464, it is an unlawful employment practice for an employer to
discriminate against an employee because the employee has made a charge, testified, assisted
or participated in any manner in an investigation, proceeding or hearing before the Division.

29. Defendant unlawfully discriminated against Baldenegro in violation of AR.S. §

41-1464 by retaliating against her after she complained of sex and national origin
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discrimination by contacting Baldenegro’s employer and advising that she could not work on
Defendant’s business with PBH.

30. As a result of Defendant’s retaliatory conduct and Baldenegro’s constructive
discharge, Baldenegro suffered monetary damages for which she should be compensated in an
amount to be determined at trial pursuant to A.R.S. § 41-1481(G).

31. The State is also entitled to injunctive relief against the Defendant’s actions
pursuant to A.R.S. § 41-1481(G).

PRAYER FOR RELIEF

WHEREFORE, the State requests that this Court:

A. Enter judgment on behalf of the State, finding that Defendant engaged in an
unlawful employment practice against Baldenegro in violation of the Arizona Civil Rights Act.

B. Enjoin Defendant, its successors, assigns and all persons in active concert or
participation with Defendant, from engaging in any employment practice which discriminates
or retaliates in violation of the Arizona Civil Rights Act.

C. Order Defendant to make Baldenegro whole and award Baldenegro back wages
calculated from the date of her constructive termination on or about December 18, 2008 in
amounts to be determined at trial. |

D. Order Defendant, its succéssors, assigns and all persons in active concert or
participation with Defendant, to create and enforce policies,v practices and programs that
provide equal employment opportunities for all its employees; and that eradicate the effects of
its present unlawful employment practices, including but not limited to, policy changes and
training.

E. Order Defendant, its successors, assigns and all persons in active concert or
participation with Defendant, to adopt and enforce an equal opportunity in employment policy
that prohibits retaliation against any employees who oppose an unlawful employment practice

or participate in any investigation of an unlawful employment practice.
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G. Issue an Order authorizing the State to monitor Defendant’s compliance with the
Arizona Civil Rights Act and order Defendant its successors, assigns and all persons in active

concert or participation with Defendant, to pay the State a reasonable amount for such

monitoring.
H Award the State its taxable costs incurred in bringing this action.

L Grant such other and further relief as this Court may deem just and proper in the

public interest.

Dated this 15th day of January, 2010.

TERRY GODDARD
Attorney General

e A0

MichaehM. Walker
Assistant Attorney General
Civil Rights Division
Attorneys for Plaintiff
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