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As authorized by A.R.S. § 41-193(A)(7), the Arizona Corporation Commission ("Commission") is requesting 

an opinion regarding retail electric competition. 

1. May the Commission issue competitive certificates of convenience and necessity ("CC&N")

pursuant to A.R.S. § 40-202 notwithstanding the Court's ruling in Phelps Dodge?

2. May the Commission now seek to certify the rules invalidated because of the lack of attorney

general certification as required by A.R.S. § 41-1044?

Background 

On August 4, 2021, Green Mountain Energy submitted an application at the Commission for a CC&N to 

provide competitive electric generation services in accordance with the Energy Competition Act ("ECA"). 

Specifically, Green Mountain Energy is seeking to be certificated to provide services within the existing 

certificated service territories of Arizona Public Service Corporation and Tucson Electric Power. In its 

application Green Mountain asserts that the Commission must comply with the ECA notwithstanding the 

Court of Appeals ruling in Phelps Dodge, and notwithstanding the current status of the Commission's rules 

A.A.C. R14-2-1602 et seq. 

The Commission's prior attempts to transition electric public service corporations to competition go back 

almost 30 years. On May 20, 1994, the Commission opened Docket No. U-0000-94-165 to investigate the 

introduction of retail electric competition in Arizona. In December 1996, the Commission created the 

Retail Electric Competition Rules ("Rules"), Arizona Administrative Code ("A.A.C.") R14-2-1601 through -

1616. (Decision No. 59943, December 26, 1996). Through a series of workshops, hearings, and decisions, 

the rules were revised in 1998, 1999, and 2000. The Commission determined that the Rules were exempt 

from the attorney general review and certification provisions of the Arizona Administrative Procedure Act 

("APA"), Arizona Revised Statutes ("A.R.S.") section 41-1044. Meanwhile, in 1998, the Arizona State 

Legislature amended A.R.S. § 40-202, to state that competition for electric generation services is the public 

policy of the state and required public power entities, which are not subject to the Commission's 

jurisdiction, to open their service territories to competition in the sale of electric generation services, and 
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