
M ARK BRNOVICH 
A TTORNEY GENERAL 

OFFICE OF THE AnoRNEY G ENERAL 

STATE OF A RIZONA 

Mr. David Pekoske 
Acting Secretary 

January 26, 2021 

U.S. Department of Homeland Security 
Washington, D.C. 20528 
ogc@hq.dhs.gov 
ogcexecsec@hq. dhs.gov 
david.palmer@hq.dhs.gov 
stephen.mccleary@hq. dhs .gov 
sharmistha.das@hq .dhs.gov 
VIA EMAIL AND CERTIFIED MAIL 

Re: Request for DHS to comply with its agreement with the Arizona Attorney 
General's Office before instituting "pause on removals" 

Dear Mr. Pekoske: 

I am writing to request that you comply with the Sanctuary for Americans First 
Enactment (SAFE) Agreement Between the U.S. Department of Homeland Security 
("DHS") and the Arizona Attorney General's Office and Arizona Department of Law 
(collectively, "AZAGO"), which the parties entered into on or about January 8, 2021 (the 
"Agreement"). I am enclosing a copy of the Agreement for your reference. 

On January 20, 2021, you ordered a blanket halt on nearly all deportations of 
removable or inadmissible aliens. 1 Specifically, your memorandum directed DHS to 
impose "an immediate pause on removals of any noncitizen with a final order of removal 
[subject to limited exceptions] for 100 days to go into effect as soon as practical and no 
later than January 22, 2021."2 This avoidance of DHS's obligation to enforce federal 

1 "Aliens" is used herein consistent with the statutory definition. See 8 U.S.C. § 110 1(a)(3). 
2 Memorandum from David Pekoske, Review of and Interim Revision to Civil Immigration Enforcement 
and Removal Policies and Priorities (Jan. 20, 2021 ), at p. 3, available at 
https://www.dhs.gov/sites/default/files/publications/21_ 0120 _enforcement-memo _signed.pdf (footnote 
omitted) (last visited Jan. 26, 2021 ). 
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immigration law-particularly to discontinue processing the removal of persons who 
have been convicted of or charged with crimes-is unlawful and will seriously harm law 
enforcement efforts and public safety in Arizona.3 DHS itself has previously 
acknowledged that "a decrease or pause on returns or removals of removable or 
inadmissible aliens" "result[s] in direct and concrete injuries to [AZAGO], including 
increasing the rate of crime .... " Agreement § II. 

As the Chief Law Enforcement Officer for the State of Arizona, one of my duties 
is to ensure the protection of our State's residents. The memorandum's directive to pause 
deportations could lead to overcrowding at ICE facilities, forcing the release of 
dangerous offenders into our State. Additionally, it has come to our attention that people 
charged with or convicted of felonies have been released without coordination with the 
appropriate court or probation department. I am sure you can see how this is a serious 
and valid concern. 

DHS agreed to consult with AZAGO before reducing immigration enforcement, 
pausing removals, or declining to decrease the number of removable aliens residing in the 
United States. See Agreement § § II, III.A. DHS is also obligated to provide 180 days' 
written notice, consider AZAGO's input, and provide a detailed written explanation of 
the reasoning behind any decision to reject AZAGO's input before taking any such 
action. See Agreement § III.A.2-4. 

Prior to issuing the memorandum, DHS did not contact AZAGO, much less 
comply with the notice and consultation requirements of our Agreement. Moreover, 
should such a directive be left unchallenged by AZAGO, DHS could attempt to renew it 
indefinitely, thus allowing the current Administration to unilaterally amend the 
immigration laws as applied to the vast majority of the removable or inadmissible aliens 
in this country without the required congressional approval. 

This letter serves as notice that AZAGO believes DHS has violated the 
Agreement; it is not a comprehensive list of the AZAGO's contentions regarding legal 
defects in the memorandum. See Agreement § VIII. AZAGO would like to resolve this 
dispute, and we ask you to immediately rescind the memorandum as it applies to 
"pausing" the removal of aliens charged or convicted of crimes in Arizona. We further 
request that, consistent with the recent order entered by Judge Tipton, you provide 

3 While the memorandum provides (at 4) for an exception for aliens for whom "removal is required by 
law," that requires an "individualized determination" by the Acting Director of ICE following 
consultation with the General Counsel, which is unlikely to encompass more than a very small group of 
people. Also, while the memorandum also provides an exception (at 4 n.2) for "voluntary waiver," which 
it states "encompasses noncitizens who stipulate to removal as patt of a criminal disposition," that would 
not apply to aliens who refuse to stipulate to removal. 
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AZAGO with data of "the number of individuals in custody that were subject to an Order 
of Removal who have been released from custody in the United States since Friday 
January 22, 2021 and the locations from which they were released."4 

AZAGO believes strongly that a collaborative effort with the federal government 
is necessary to ensure the safety of Arizonans. If the above concerns cannot be addressed 
in a timely manner, however, we will consider all legal options, including judicial 
resolution as contemplated by the Agreement. We look forward to your prompt response 
in a few days. Please respond to Chief Deputy/Chief of Staff Joe Kanefield at: 
Joe.Kanefield @azag.gov or 602-542-8080. 

Enclosure 

Cc via Email and Certified Mail: 

Sincerely, 

~l 
Mark Brnovich 
Attorney General 

... 

U.S. Customs and Border Protection 
Office of the Commissioner 

U.S. Citizenship and Immigration Services 
Office of the Director 

1300 Pennsylvania Ave. NW 
Washington, D.C. 20536 
Robert.E.Perez@cbp.dhs.gov 
Robert.Perez@cbp.dhs.gov 

5900 Capital Gateway Drive 
Suitland, MD 20746 
Tracy .L.Renaud@uscis.dhs.gov 
Tracy .Renaud@uscis.dhs.gov 

U.S. Immigration and Customs Enforcement 
Office of the Director 
500 12th Street SW 
Washington, D.C. 20536 
Tae.D .J ohnson@ice.dhs .gov 

4 See Texas v. United States, Case No. 6:20-cv-00003, 1/25/2021 Minute Entry. 



AGREEMENT BETWEEN THE DEPARTMENT OF HOMELAND SECURITY AND 
THE ARIZONA ATTORNEY GENERAL'S OFFICE AND THE ARIZONA 

DEPARTMENT OF LAW 

The parties to this Sanctuary for Americans First Enactment (SAFE) Agreement (Agreement) are 

on the one hand: 

(1) The Department of Homeland Security, 
(2) U.S. Customs and Border Protection (CBP), 
(3) U.S. Immigration and Customs Enforcement (ICE), and 
(4) U.S. Citizenship and Inunigration Services (USCIS); 1 

and on the other hand: 

(5) the Arizona Attorney General's Office and the Arizona Department of Law 

(Agency). 

I. AUTHOIUTY 

The authorities governing this Agreement include, but are not limited to: 

(1) Inunigration Refonn and Control Act of 1986, Pub. L. No. 99-603, 100 Stat. 3359, as 
amended. 

(2) Illegal Inm1igration Reform and Immigrant Responsibility Act of 1996, Pub. L. 
No. 104-208, 110 Stat. 3009, as amended. 

(3) Privacy Act, 5 U.S.C. Section 552a, as amended. 
(4) The Inter-Governmental Cooperation Act, 31 U.S.C. Section 6501, et. seq. as 

amended. 
(5) Homeland Security Act of 2002, 116 Stat. 2135, 6 U.S.C. Section 101, et seq. as 

amended. 
(6) Inunigration and Nationality Act, 8 U.S.C. Section 1101, et seq. as amended. 

II. PURPOSE AND COMMITMENT 

DHS recognizes that Agency, like other state agencies and municipalities, is directly and 

concretely affected by changes to DHS rules and policies that have the effect of easing, relaxing, 

or limiting immigration enforcement. Such changes can negatively impact Agency's law 

enforcement needs and budgets, as well as its other important health, safety, and pecuniary 

interests of the State of Arizona. The harm to Agency is particularly acute where Agency's 

1 The Department of Homeland Security, CBP, ICE, and USCIS are collectively referred to in 
this Agreement as "DHS." The Department of Homeland Security, CBP, ICE, and USCIS enter 
into this Agreement individually and collectively, such that termination or removal of one or 
more of those parties (whether by law or contract) (including the Department of Homeland 
Security) does not terminate this Agreement as to any other parties. 



budget has been set months or years in advance and it has no time to adjust its budget to respond 

to DHS policy changes. Specifica ll y, DHS recognizes that the fo llowing actions result in direct 

and concrete injuries to Agency, including increasing the rate of crime, consumption of public 

benefits and services, strain upon the healthcare system, and harm to the environment, as well as 

increased economic competition with the State of Arizona ' s current residents for, among other 

things, employment, housing, goods and services: 

(1) 
(2) 

(3) 
(4) 
(5) 

(6) 
(7) 
(8) 

(9) 

a decrease of any immigration enforcement priorities; 
a voluntary reduction in the number of DHS agents performing immigration 
enforcement functions; 
a decrease or pause on returns or removals of removable or inadmissible aliens; 
a decrease or pause on apprehensions or administrative arrests; 
relaxation of the standards for granting relief from return or removal, such as 
asylum; 
an increase in releases from detention; 
a relaxation of the standards for granting release from detention; 
changes to inm1igration benefits or eligibility, including work authorization, 
discretionary actions, or di scretionary decisions; and 
rules, policies, procedures, and decisions that could result in significant increases 
to the number of people residing in a community. 

time, Agency recognizes that DHS relies on cooperation with Agency and 

information shared by Agency to carry out DHS 's functions, including but not limited to 

combating financial crimes, internet crimes against children, and human trafficking, as well as 

immigration enforcement. Any decrease in a State's or municipality's cooperation or information 

sharing with DHS can result in a decrease in these law enforcement priorities. 

At the same 

To that end, this Agreement establishes a binding and enforceable commitment between DHS 

and Agency, in which Agency will provide information and assistance to help DHS perform its 

border security, legal immigration, immigration enforcement, national security, and other law 

enforcement missions in exchange for DHS's commitment to consult Agency and consider its 

views before taking any action, adopting or modifying a policy or procedure, or making any 

decision that could: 

( 1) reduce, redirect, reprioritize, relax, or in any way modify immigration 
enforcement; 

(2) decrease the number ofiCE agents performing immigration enforcement duties; 
(3) pause or decrease the number of returns or removals of removable or inadmissible 

aliens from the country; 
(4) increase or decline to decrease the number of lawful, removable, or inadmissible 

aliens; 
(5) increase or decline to decrease the number of releases from detention; 
(6) relax the standards for granting relief from return or removal, such as asylum; 
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(7) relax the standards for granting release from detention; 
(8) relax the standards for, or otherwise decrease the number of, apprehensions or 

admin istrat ive arrests; 
(9) increase, expand, extend, or in any other way change the quantity and quality of 

immigration benefits or eligibility for other discretionary actions for aliens; or 
( 1 0) otherwise negatively impact Agency. 

In case of doubt, DHS will err on the side of consulting with Agency. 

III. RESPONSIBILITIES 

A. DHS agrees to: 

(1) Utilize its immigration authorities, to the maximum extent possible, to prioritize 

the protection of the United States and its existing communities. This includes: 

a. enforcing the immigration laws of the United States to prohibit the entry 
into, and promote the return or removal from, the United States of 
inadmissible and removable aliens; 

b. enforcing the immigration laws of the United States to prioritize detention 
over release of inadmissible and removable aliens; 

c. enforcing the inunigration laws of the United States to apprehend and 
administratively arrest inadmissible and removable aliens; 

d. eliminating incentives and so-called "pull factors" for illegal immigration; 
e. limiting eligibility for asylum and other relief from detention, return, or 

removal to the statutory criteria; and 
f. refusing asylum and other relief from detention, return, or removal for 

those aliens who pose a danger to the United States, whether due to prior 
criminal history, the security of the United States, health, or some other 
bar. 

(2) Consult with Agency before taking any action or making any decision that could 

reduce immigration enforcement, increase the number of illegal aliens in the 

United States, or increase immigration benefits or eligibility for benefits for 

removable or inadmissible aliens . This includes policies, practices, or procedures 

which have as their purpose or effect: 

a. reducing, redirecting, reprioritizing, relaxing, lessening, eliminating, or in 
any way modifying immigration enforcement; 

b. decreasing the number of ICE agents within Agency's territorial 
jurisdiction performing immigration enforcement duties; 

c. pausing or decreasing the number of returns or removals of removable or 
inadmissible aliens from the country; 

d. decreasing the number of or criteria for detention of removable or 
inadmissible aliens from the country; 

e. decreasing or pausing apprehensions or administrative arrests; 
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f. increasing or declining to decrease the number of lawful , removable, or 
inadmissible aliens residing in the United States; 

g. increasing, expanding, extending, or in any way changing the quantity or 
quality of immigration benefits or eligibility for these benefits or other 
discretionary actions for aliens; or 

h. otherwise negatively impacting Agency. 

(3) Provide Agency with 180 days' written notice (in the matmer provided for in 

Sections IV of this Agreement) of the proposed action and an opportunity to 

consult and comment on the proposed action, before taking any such action listed 

above. 

(4) Consider Agency's input and provide a detailed written explanation of the 

reason ing behind any decision to reject Agency's input before taking any action 

listed in Section III.A.2. 

(5) Err on the side of consulting with Agency in case of doubt as to whether DHS ' s 

action is implicated by this provision. 

B. Agency agrees to: 

(1) Provide the support, cooperation, assistance, and information that is reasonably 

necessary for DHS to perform its missions. 

(2) To the extent permitted by Agency's budget and resources in the good-faith 

determination of the Arizona Attorney General, continue participating in law 

enforcement task forces, including working with Homeland Security 

Investigations as part of the Financial Crimes Task Force, Internet Crimes Against 

Children (ICAC) Task Force, and any applicable anti-human trafficking task 

force(s), as well as any future task forces on these subjects. DHS and Agency 

understand and agree that the specifics of cooperation for any particular task force 

may be governed by a separate agreement regarding the particular task force. 

(3) Honor and assist DHS, to the extent consistent with applicable state and federal 

law and when covered under Agency's jurisdiction, with (1) ICE or CBP 

"detainer requests" or "requests to hold" issued to Agency and (2) DHS requests 

for records or information from Agency. 

IV. NOTICES 

All notices required hereunder shall be given by certified United States mail, postage prepaid 

return receipt requested, and addressed to the respective parties at their addresses set forth below, 
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or at such other address as any party shall hereafter inform the other party by written notice. All 

written notices so given shall be deemed effective upon receipt. 

Department of Homeland Security 
Secretary of Homeland Security 
Washington, DC 20528 

U.S. Customs and Border Protection 
Office of the Conm1issioner 
1300 Pennsylvania Ave. NW 
Washington, D.C. 20229 

U.S. Immigration and Customs Enforcement 
Office of the Director 
500 12th Street SW 
Washington, D.C. 20536 

U.S. Citizenship and Inunigration Services 
Office of the Director 
5900 Capital Gateway Drive 
Suitland, MD 20746 

Arizona Attorney General's Office 
Attn: ChiefDeputy Attorney General 
2005 N. Central Avenue 
Phoenix, AZ 85004 

V. PENALTIES 

Agency acknowledges the information it receives from DHS pursuant to this Agreement is 

governed by the Privacy Act, 5 U.S.C. section 552a(i)(l ), and that any person who obtains this 

information under false pretenses or uses it for any purpose other than as provided for in this 

Agreement, or otherwise permitted by another agreement with DHS or applicable law, may be 

subject to civil or criminal penalties. 

VI. INJUNCTIVE RELIEF 

It is hereby agreed and acknowledged that it will be impossible to measure in money the damage 

that would be suffered if the parties fai l to comply with any of the obligations herein imposed on 

them and that in the event of any such failure, an aggrieved party will be irreparably damaged 

and will not have an adequate remedy at law. Any such party shall, therefore, be entitled to 

injunctive relief (in addition to any other remedy to which it may be entitled in law or in equity), 

including specific performance, to enforce such obligations. If any action should be brought in 
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equity to enforce any of the provisions of this Agreement, none of the parties hereto shall raise 

the defense that there is an adequate remedy at law. 

VII. THIRD PARTY LIABILITY 

Each party to this Agreement shall be solely responsible for its own defense against any claim or 

action by third parties ari sing out of or related to the execution or performance of thi s 

Agreement, whether civil or criminal, and retains responsibility for the payment of any 

corresponding liability. 

Nothing in this Agreement is intended, or should be construed , to create any right or benefit, 

substantive or procedural, enforceable at law by any non-party to this Agreement against any 

party, its agencies, officers, or employees. 

VIII. DISPUTE RESOLUTION 

DHS and Agency will endeavor to the best of their ability to resolve their disputes informally 

and through consultation and communication. Disagreements on the interpretation of the 

provisions of this Agreement that cannot be resolved between the parties should be provided in 

writing to the heads of all parties for resolution. If settlement cam1ot be reached at this level, the 

disagreement may be adjudicated by invoking the judicial or alternative dispute resolution 

process. 

IX. CONFLICTS 

This Agreement constitutes the full agreement on this subject betvveen DHS and Agency. Any 

inconsistency or conflict between or among the provisions of this Agreement will be resolved in 

the following order of precedence: (1 ) this Agreement and (2) other documents incorporated by 

reference in this Agreement. 

X. SEVERABILITY 

The Parties agree that if a binding determination is made that any term of this Agreement is 

unenforceable, such unenforceability shall not affect any other provision of this Agreement, and 

the remaining terms of this Agreement shall, unless prohibited by law, remain effective as if such 

unenforceable provision was never contained in this Agreement. 

The parties additionally agree that if this Agreement is found to be unenfo rceable as to one or 

more of the parties comprising DHS, including the Department of Homeland Security, such 

unenforceability shall not affect the validity of this Agreement as to the remaining parties and 

thi s Agreement shall remain effective as if such party was never a party to this Agreement. 
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XI. ASSIGNMENT 

Agency may not ass ign this Agreement, nor may it assign any of its rights or obligations under 

this Agreement. To the greatest extent possible, this Agreement shall inure to the benefit of, and 

be binding upon, any successors to DHS and Agency \·Vithout restriction. 

XII. WAIVER 

No 'Naiver by any party of any breach of any provision of this Agreement shall constitute a 

waiver of any other breach. Failure of any party to enforce at any time, or from time to time, any 

provision of thi s Agreement shall not be construed to be a waiver thereof. 

XIII. EFFECTIVE DATE 

This Agreement shall be effective immediately when both the DHS authorized officials and the 

Agency authorized official have signed this Agreement. This Agreement shall continue in effect 

unless modified or terminated in accordance with the provisions of this Agreement. 

XIV. MODIFICATION 

This Agreement is subject to periodic review by DHS, its authorized agents or designees, and, if 

necessary, periodic modification or renewal, consistent with this Agreement' s terms, to assure 

compliance with current law, policy, and standard operating procedures. This Agreement 

constitutes the complete Agreement between the parties for its stated purpose, and no 

modification or addition will be valid unless entered into by mutual consent of all parties 

evidenced in writing and signed by all parties. 

Any party may accomplish a unilateral administrative modification to change POC information. 

A written bilateral modification (i.e. , agreed to and signed by authorized officials of all parties) is 

required to change any other term of this Agreement. 

XV. TERMINATION 

Any party may terminate its involvement in this Agreement by submitting a request in writing to 

the other parties and providing 180 days' notice of intent to terminate its involvement in this 

Agreement. The termination will be effective 180 days after the written termination request was 

submitted or upon a date agreed upon by all parties, whichever is earlier. Termination by one 

party of its involvement in this Agreement shall not terminate the Agreement as to the remaining 

parties. 

XVI. STATUS 

The foregoing constitutes the fbll agreement on tllis subject between DHS and Agency. 
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Nothing in this Agreement may be construed to (1) negate any right of action for a State, local 

government, other person, or other entity affected by thi s Agreement; or (2) alter the laws of the 

U nited S tates. 

XVII. KNOWING AND VOLUNTARY ACKNOWLEDGMENT 

The parties enter into this Agreement voluntarily, without coercion or duress, and fully 

understand its terms. The parties acknowledge they had an opportunity to review and reflect on 

this Agreement and have discussed its provisions with their respective counsel , if any. The 

parties attest they understand the effect of each of the provisions in this Agreement and that it is 

binding on all parties . 

XVIII. COUNTERPARTS 

This Agreement may be executed in counterparts, each of which shall be deemed to be an 

original, but all of which together shall constitute one agreement. 

XIX. FORMALIZATION 

The undersigned represent that they are authorized to execute this Agreement on behalf of CBP, 

ICE, USCIS, and Agency, respectively. 

Ftuthermore, the tmdersigned execute this Agreement on behalf of CBP, ICE, USCIS, Agency, 

respectively. 

[Signatures on the following pages] 
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Signature for the Department of Homeland Security 

DEPARTMENT OF HOMELAND SECURITY 

Kenneth T. Cuccinelli II   Date  

Senior Official Performing the Duties of the Deputy Secretary 

Signed individually and collectively2 

2 “Signed individually and collectively” as used here indicates that the agency is entering into this Agreement 

both (1) for itself, independently, and (2) along with the other entities that comprise DHS, collectively.  Should 

one agency, for whatever reason, cease to be a party to this Agreement, this Agreement shall still survive for all 

other parties and be read and interpreted as if the removed party had never been a party to this Agreement.  

1/8/2021



Signature for the Arizona Attom ey General's Office and the Arizona Department of Law 

THE ARIZONA ATTORNEY GENERAL' S O rr-ICE AND THE ARIZONA D EPARTMENT Or LA \V 

~1S~-=-=- z.~o~, 2o 
Mark Brnovich Date 
Attorney General 
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