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Re: Response to Legislator Request for Investigation  

Dear Deputy Solicitor General Catlett: 

On behalf of the Maricopa County Board of Supervisors (“MCBOS”), we respond to your 
letter dated August 6, 2021 regarding Senator Sonny Borrelli’s Request for Investigation (the 
“Request”) as to MCBOS’ alleged “failure to comply with valid and enforceable legislative 
subpoenas that originated from the AZ State Senate.” [Request, Exhibit A]. Specifically, Senator 
Borrelli claims that MCBOS is acting in conflict with A.R.S. §§ 41-1151, 1153-54 and 16-624 
[see Ex. 1 at 1] by failing to produce certain documents and electronic materials requested in a 
legislative subpoena issued on July 26, 2021 (the “Subpoena”). [Ex. A at Attachment; see also 
Subpoena, Exhibit B].  

The allegations in the Request are without merit. The Senate’s authority to enforce the 
Subpoena through its statutory contempt powers expired on June 30, 2021 with the adjournment 
of the legislative session. Accordingly, any action taken by MCBOS in relation to the Subpoena 
did not “violate[] state law or the Constitution of Arizona,” and we respectfully ask that your Office 
“take no further action” regarding the Request. A.R.S. § 41-194.01(A), (B)(3).1

I. Factual Background 

The First Regular Session of the Fifty-Fifth Legislature adjourned sine die on June 30, 
2021. Twenty-six (26) days later, on July 26, 2021, Karen Fann, as President of the Arizona Senate, 

1 MCBOS does not waive and expressly reserves the right to challenge the constitutionality of 
A.R.S. § 41-194.01 in any future proceedings.  
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and Warren Peterson, as Chairman of the Arizona Senate Judiciary Committee jointly issued the 
Subpoena commanding MCBOS to produce additional documents and electronic materials relating 
to the November 3, 2020 general election.2 [Ex. B]. The Subpoena enumerated six separate 
categories of items for production by August 2, 2021, including the items identified by Senator 
Borrelli in the Request which are as follows:  

3. All user names, passwords, pins and/or security keys or tokens required to 
access, or otherwise relating to, any and all ballot tabulation devices used 
in connection with the November 3, 2020 general election…including, but 
not limited to, administrator access or any other level of access required to 
access and print the configuration of the ICP2 devices….  
… 

5. All routers used in connection with the November 3, 2021 general election, 
or virtual images of the same, and the public IP of each such router.  

6. All splunk logs, network logs, net flows, or similar data related with 
systems associated in any way with the administration of the November 3, 
2020 general election, for the time period beginning 60 days before the 
election and ending 90 days after the election.   

[Id. at Ex. A; Ex. A at Attachment].  

On August 2, 2021, MCBOS provided written responses and objections to the Subpoena 
(the “Objection”). [Objection, Exhibit C].3 In pertinent part, the Objection advises that: (i) MCBOS 
“has already produced every responsive record in its custody and control” relating to Request No. 
3, and it does not possess any passwords to access the ballot tabulation devices used in connection 
with the general election [see Ex. C at 2]; and (ii) in lieu of producing its routers (which would put 
sensitive, confidential data at risk, render law enforcement vulnerable to hackers, and disrupt 
operations costing millions of dollars), MCBOS has already provided numerous items in 
satisfaction of Request Nos. 5 and 6—i.e., windows event logs, precinct-based tabulator logs, 
central count tabulator logs, election management system workstations, sever logs, and all of the 

2 This is the third legislative subpoena issued to MCBOS for election-related materials since the 
November 3, 2020 general election.  

3 It is not necessary for MCBOS to address all of its written responses and objections to the 
Subpoena in this correspondence which is limited to the subject of your Office’s investigation: 
whether MCBOS has “violate[d] state law or the Constitution of Arizona.” A.R.S. § 41-194.01(A). 
MCBOS does not waive and expressly reserves its rights to reassert any grounds, objections and 
defenses to the Subpoena in future proceedings.   
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election tabulation equipment used in the general election—which sufficiently enable the Senates’ 
auditor to determine whether the tabulation equipment connected to the internet at any point during 
the election. [Id. at 3].   

II. Relevant Law 

The statutory scheme of A.R.S. § 41-1151 et seq. governs the issuance and enforcement of 
legislative subpoenas. Specifically, “the presiding officer of either house or the chairman of any 
committee” is authorized to issue a subpoena pursuant to A.R.S. § 41-1151, and the senate or the 
house is authorized to enforce the subpoena through the contempt powers conferred under A.R.S. 
§§ 41-1153, 1155.4 The power of the legislature to punish for contempt, however, expires with the 
adjournment of the legislative session.  See Buell v. Superior Court of Maricopa County, 96 Ariz. 
62, 64, 391 P.2d 919, 921 (1964).  

A.R.S. § 41-1153 provides: 

A. If a witness neglects or refuses to obey a legislative subpoena, or, 
appearing, neglects or refuses to testify, the senate or the house may, by 
resolution entered in the journal, commit him for contempt. 

B. A witness neglecting or refusing to attend in obedience to a subpoena 
may be arrested by the sergeant-at-arms and brought before the senate or 
house upon authority of a copy of the resolution signed by the president or 
speaker, and countersigned by the secretary or chief clerk. 

(Emphasis added).  

The Arizona legislature cannot introduce, vote or enter a resolution in the journal when it 
is not in session. The powers of contempt conferred under A.R.S. § 41-1153 therefore dissolve 
upon adjournment until a new legislative session convenes.    

Similarly, A.R.S. § 41-1155 provides, in pertinent part: 

A. Each house of the legislature may punish as a contempt, and by 

4 A.R.S. § 41-1151 et seq. does not confer power upon Arizona courts to enforce a legislative 
subpoena. See Maricopa County v. Fann, 2021 WL 804446, at *11 (Ariz.Super.) (explaining the 
legislature has the power to enforce a subpoena “in the manner set forth in the statutes” and “[t]his 
Court has serious concerns about whether it has jurisdiction to enforce [a legislative subpoena].”). 
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imprisonment, a breach of its privileges, or the privileges of its members, 
but only for one or more of the following offenses: 
… 

3. Refusing to attend, or to be examined as a witness, either before 
the house or a committee, or before any person authorized by the 
house or by a committee to take testimony in legislative 
proceedings. 

… 
B. No term of imprisonment shall extend beyond final adjournment of the 
session. 

(Emphasis added).  

A.R.S. § 41-1155(B) is unambiguous: The legislature’s power to enforce a subpoena by 
imprisonment expires at the end of the legislative session.  

III. The Senate Failed to Enforce the Subpoena Prior to Adjournment of the Session 

The relevant facts and statutory authority, as outlined above, clearly establish the Request 
is meritless. The Subpoena was issued on July 26, 2021—i.e., twenty-six (26) days after 
adjournment of the legislative session. Accordingly, even if MCBOS failed to comply with the 
Subpoena as alleged in the Request (it did not as articulated in the Objection [see Ex. C]), the 
Senate cannot use its powers of contempt under A.R.S. §§ 41-1153, 1155 to enforce the Subpoena.5

The Arizona Supreme Court’s decision in Buell v. Superior Court of Maricopa County, 96 
Ariz. 62, 391 P.2d 919 (1964) is instructive on this point. In Buell, an attorney refused to comply 
with a legislative subpoena for production of documents claiming an attorney-client privilege. Id. 
at 64, 391 P.2d at 921. The Arizona House of Representatives, pursuant to A.R.S. § 41-1153, 
adopted two resolutions finding the attorney guilty of contempt, and he was taken into custody by 
the sergeant-at-arms for the House. Id. Upon application for writ of habeas corpus, the superior 

5 Contrary to the assertions in the Request, A.R.S. § 16-624 (requiring “the officer in charge of 
elections” to “deposit the package or envelope containing the ballots in a secure facility managed 
by the county treasurer, who shall keep it unopened and unaltered for twenty-four months for 
elections for a federal office”) is not relevant to this investigation. The Request does not allege a 
violation of A.R.S. § 16-624, and as stated in the Objection, MCBOS has “already provided digital 
images of ballot envelopes” used in the November 3, 2020 general election and the County 
Recorder “is prepared to deliver to the Senate the nearly two million ballot envelopes” received in 
the general election upon request.  
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court held that the attorney’s imprisonment was unlawful. Id. The Supreme Court granted certiorari 
on March 27, 1964 and announced its decision, vacating the trial court’s order, three days later—
i.e., the case had to be “decided immediately” because “the power of the legislature to punish for 
contempt ends with its adjournment” which was expected to occur on April 1, 1964. Id. at 64–65, 
391 P.2d at 921. In vacating the trial court’s order, the Supreme Court held that the resolutions for 
contempt adopted by the House were valid and sufficient to satisfy the statutory requirements, and 
the attorney-client privilege did not apply under the circumstances of the case. Id. at 67, 69, 391 
P.2d at 923-24.  

Here, unlike Buell, the Senate did not follow the proper procedure to enforce the 
Subpoena—i.e., the Senate did not issue the Subpoena prior to the end of the legislative session, 
and as a result, its power to enforce the Subpoena by contempt expired. The Senate cannot now 
adopt a resolution, after adjournment sine die, finding MCBOS guilty of contempt for purported 
violations of A.R.S. § 41-1151 et seq.  

IV. Conclusion 

For the reasons outlined above, the Senate’s authority to enforce the Subpoena expired on 
June 30, 2021, there has been no resolution holding MCBOS in contempt, and therefore, no 
violation of “state law or the Constitution of Arizona.” We respectfully ask that your Office “take 
no further action” regarding the Request. A.R.S. § 41-194.01(B)(3). 

If you wish to discuss this matter further, please do not hesitate to give me a call. There 
should be a mechanism to resolve this issue without expensive litigation and the use of court 
resources.  

Sincerely, 

Edward F. Novak 
Michelle M. Buckley  

EFN:ec 
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