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Questions Presented

DES has asked the following question:

L. If the Arizona Department of Economic Security (“DES”) has surveyed and
identified locations in state prison centers where licensed blind vendors properly and
satisfactorily may operate merchandising businesses, (a) must the Arizona Department of
Corrections (“ADOC”) grant space to DES free of charge for the operation of such a business
under Arizona Revised Statutes (“A.R.S.”) § 23-504, or (b) may ADOC solicit and accept bids

for operation of such a business from prospective vendors pursuant to the Arizona Procurement

Code, without regard to A.R.S. § 23-504?




ADOC has asked the following related questions:

2. Does A.R.S. § 23-504 require ADOC to grant space to DES for operation of a
merchandising business by a blind vendor, even if doing so would deprive the ADOC special
services or inmate store proceeds funds of commissions they historically have received from
operation of vending machines in institutions?

3. Does A.R.S. § 23-504 require ADOC to grant space to DES for operation of a
merchandising business by a blind vendor, even if the vendor intends to subcontract with another
business to provide certain operations services?

Summary Answers

1. If DES has surveyed state prison centers and has identified locations where
licensed blind vendors properly and satisfactorily may operate merchandising businesses,
including vending machine businesses, then A.R.S. § 23-504 requires ADOC to grant space to
DES for the operation of such a business and to cooperate with DES in installation of the
business. ADOC may not charge any assessment for the use of the space, and it may not solicit
or accept bids for the use of the space from prospective vendors pursuant to the procurement
code.

2, ADOC must grant the space to DES for operation of a merchandising business by
a blind vendor, even if doing so would deprive the ADOC special services or inmate store
proceeds funds of commissions they historically have received from operation of vending
machines in institutions.

3. ADOC must grant the space to DES for operation of a merchandising business by

a blind vendor, even if the vendor intends to subcontract with another business that will provide




certain operations services, as long as the vendor retains the ability to control or manage the
business.

Background
A. Statutory History

In 1974, the Arizona Legislature enacted A.R.S. § 23-504,' entitled “Merchandising
Businesses For the Blind.” This law and similar statutes in other states, which establish a
preference to the blind in the operation of merchandising businesses on State, county, and local
governmental property, are modeled after the federal Randolph-Sheppard Act, 20 U.S.C. §§ 107
to 107f, and are known informally as mini-Randolph-Sheppard Acts.

In 1936, Congress enacted the federal Randolph-Sheppard Act to “authorize the operation
of [vending] stands in Federal buildings by blind persons [and] to enlarge the economic
opportunities of the blind.” See S. Rep. No. 93-937, at 5 (1974); see also Pub. Law 74-732, 49
Stat. 1559 (1936). This Act was intended to enhance employment opportunities for trained,
licensed blind persons to operate vending facilities on federal property. Kentucky v. United
States, 62 Fed. Cl. 445, 448 (2004). The United States Department of Education (“DOE”)
prescribes regulations implementing the Act. See 34 C.F.R. §§ 395.1-395.38. Under the Act,
state rehabilitation agencies recruit, train, license and place visually impaired individuals to
operate vending facilities located on federal and other properties. The states grant licensed blind
individuals authority to operate specified vending activities in particular locations.

In its original form, the Act granted a preference to blind vendors to establish vending
stands. After the development and proliferation of automatic, coin-operated vending machines,

concern grew that blind vendors were being “fenced out” of their livelihood by vending

machines that employees of various government buildings housing the vendors had installed.




See 8. Rep. No. 93-937, at 5-7. In response, Congress amended the Act in 1954 to provide blind
vendors already operating stands with a preference in the operation of any coin-operated vending
machines in their respective federal buildings. Id. at 14,

In 1974, Congress, disenchanted that the program had not reached its full potential, again
amended the Act, granting blind vendors a priority, rather than a mere preference, in operating
all vending facilities in federal buildings, rather than merely vending stands.' Id. at 14, 25, 30;
see also Pub., Law 93-516, 88 Stat. 1617 (1974). Congress believed that, prior to the 1974
amendment, agencies had failed to accord blind vendors the “preference” it had envisioned. See
S. Rep. No. 93-937, at 14-15. The 1974 amendment also directed DOE, which administers the
act, to promulgate regulations to ensure that, whenever feasible, one or more vending facilities
were established on all federal properties. NISH v. Cohen, 247 F.3d 197, 200 (4th Cir. 2001).
Finally, the 1974 amendments added a requirement that, with certain exceptions, income derived
from vending machines on federal property be shared in specified percentages with blind vendor
licensees or, if there was no licensee on the property, with state agencies for the blind. See S.
Rep. No. 93-937, at 29; 20 US.C. § 107d-3; see also Okla. Dep’t of Human Servs. v.
Weinberger, 741 F.2d 290, 291 (10™ Cir. 1983). This is commonly referred to as “the income-
sharing provision.”

By changing the blind vendor program’s procurement “preference” to a “priority” and
adding the income-sharing provision, Congress intended to “remov[e] some of the major
obstacles to the growth of the blind vendor program™ and to strengtheﬁ the program by assuring

“that one or more blind vendors have a prior right to do business on [federal] property, and

! The 1974 amendments replaced the term “vending stand” with the term “vending facility” and expressly defined it
to include automatic vending machines, cafeterias, snack bars, cart services, shelters, counters, and other equipment
that DOE might prescribe by regulation, See 8. Rep. No. 93-937, at 41; 20 U.S.C. § 107e(7). Arizona’s regulation
similarly defines the term broadly. See Arizona Administrative Code (“A.A.C.”") R6-4-301(22). The Arizona
regulation also expressly includes the vending of lottery chances authorized by State law,




furthermore that, to the extent that a . . . non-blind operated vending machine competes with or
otherwise economically injures a blind vendor, every effort must be made to eliminate such
competition or injury.” See S. Rep. No. 93-937, at 15.

Section 23-504, A.R.S., provides as follows:

‘A, The department of economic security shall make surveys of
merchandising business opportunities for and license persons who have no vision
or acuity, or have a central visual acuity of 20/200 or less in the better eye, with
the best correction by single magnification, or who have a field defect in which
the peripheral field has been contracted to such an extent that the widest diameter
of visual field subtends an angular distance no greater than 20 degrees, to operate
such businesses on state, county or municipal property where such businesses
may be properly and satisfactorily operated by blind persons all in accordance
with the provisions of the Randolph-Sheppard act, as amended by Public Law 93-
516, title 20, United States Code, sections 107 through 107f. For the purposes of
this section “merchandising business™ shall include but not be limited to food
service operations, including cafeterias, snack bars and vending machines for food
and beverages and souvenir and gift shops.

B. The head or governing body of each department or agency and of
each county or municipality or other local government entity having control of
state, county or other local government property shall cooperate with the
department of economic security in surveys of property under their control to find
suitable locations for the operation of merchandising businesses by blind persons,
and after it has been determined that there is need for a merchandising business
and after the department of economic security has determined that such a business
may be properly and satisfactorily operaied by a blind person grant space to the
department of economic security for the operation of a merchandising business by
a licensed blind person and cooperate with the department of economic security in
the installation of such merchandising business.

C. Notwithstanding the provisions of section 41-792.01, the head or
governing body of each department or agency of the state and of each county or
city having control of public property shall not charge any rent or other
assessment for the use or occupancy of the space granted for the operation of
merchandising businesses by licensed blind persons.

When the Legislature enacted A.R.S. § 23-504 in 1974, it modeled the statute on the pre-
1974 version of the federal Randolph-Sheppard Act. See Ariz. Att’y Gen. Op. I78-171. In 1985,

the Legislature amended the statute to incorporate, at least in part, the 1974 amendments to the




federal Act. See 1985 Ariz. Sess. Laws, ch. 281, § 1 (adding the words “as amended by Public
Law 93-516” to section A’s reference to the Randolph-Sheppard Act). There is no legislative
history discussing why the Legislature made the change or what it intended by the change,
because it made the change via a strike-everything floor amendment to an unrelated bill.> See
DeLong Floor Amend., Sen. Amends. to H.B. 2417, 37™ Legis. 1% Reg. Sess. (4/11/85).

As noted above, A.R.S. § 23-504 establishes a preference to the blind in the operation of
merchandising businesses on State, county and local government property in Arizona.> The
statute requires DES to survey merchandising business opportunities on State, county and local
government properties to determine whether there is need for a merchandising business and
whether such a business properly and satisfactorily may be operated by a blind person. A.R.S. §
23-504(A). The statute also requires DES to license blind persons to operate such businesses.
Id. After DES has determined that a merchandising business may be properly and satisfactorily
operated by a blind person, the statute requires the State agency or other local government entity
having control of the affected government property to “grant space to [DES] for the operation of
a merchandising business by a licensed blind person and cooperate with [DES] in the installation
of such merchandising business.” A.R.S. § 23-504(B).

The regulations implementing the Arizona act are set forth at Arizona Administrative
Code (“A.A.C.”) R6-4-301 to -325. In Arizona the blind vendors program is administered by the

Business Enterprise Program (“BEP”) of the Rehabilitation Services Administration within DES.

? The Legislature did not intend to incorporate the income-sharing provisions of the Randolph-Sheppard Act when
it added the reference to that Act’s 1974 amendments, See Ariz. Att’y Gen, Op. [90-016. Accordingly, the income-
sharing provisions apply only when implementing the Randolph-Sheppard Act on federal property and not when
implementing A.R.S. § 23-504 on State and local government property. ‘

* Although A.R.S. § 23-504 requires DES to survey merchandising business opportunities and to license blind
persons to operate such businesses on state property “all in accordance with” the federal Randolph-Sheppard Act,
the federal Act’s grant of an absolute priority to blind persons applies only to vending facilities located on federal
property. See 20 U.S.C. § 107; see also Ariz. Att’y Gen. Op. 190-016 (stating that federal Act imposes duties with
respect to blind vending facilities on federal property only).




See A.A.C. R6-4-301(4). BEP prepares and enters into grantor’s agreements with State agencies
that grant space for the blind vendors program. A.A.C. R6-4-301(11); A.A.C. R6-302(C). BEP
also prepares and enters into operator’s agreements with blind vendor licensees that regulate the
terms and conditions under which particular businesses will be managed. A.A.C. R6-4-301(2),
(5); A.A.C. R64-312,

B. Factual Background

Pursuant to A.R.S. § 23-504, DES has surveyed ADOC facilities throughout the State and
determined that the facilities are suitable for operation of merchandising businesses by the
visually impaired.

In its vending machine solicitations, ADOC historically has required vendors to pay
commissions and has deposited these commissions into either the inmate store proceeds fund
provided for in A.R.S. § 41-1604.02 or the special services fund provided for in A.R.S. § 41-
1604.03. ADOC asks whether it can require the blind vendors to pay commissions as a condition
of granting the space.

The proposed grantor’s agreement between DES and ADOC would permit blind vendors
to subcontract for certain operations services. ADOC asks whether the subcontract provision
means that the blind vendors should be required to compete on the same basis as other vendors to
provide the service.

Analysis

A. Section 23-504 Requires ADOC to Grant Space to DES for the Operation of
Vending Facilities by a Licensed Blind Person; ADOC Cannot Accept Bids Under
the Arizona Procurement Code.

The primary goal in interpreting a statute is to discern and give effect to legislative intent.

Way v. Stare, 205 Ariz. 149, 153, 1 10, 67 P.3d 1232, 1236 (App. 2003). If the statitory

1113

plain and unambiguous leading to only one meaning,’” statutory construction

language is




principles direct courts to abide by that meaning unless an absurdity would result. In re
Maricopa County Superior Court No. MH2003-000240, 206 Ariz. 367, 369, § 6, 78 P.3d 1088,
1090 (App. 2003) (quoting Sloatmar v. Gibbons, 104 Ariz. 429, 430-31, 454 P.2d 574, 575-76
(1969), vacated in part on other grounds, 402 U.S. 939 (1971)). Courts ordinarily interpret
“shall” to mean a provision is mandatory. Id. As applied to each part of DES’s multipart
question, the language of A.R.S. § 23-504 is clear, unambiguous, and mandatory.

1, The Duty to Grant the Space

ARS. § 23-504(B) expressly requires that an agency having control of affected property
“shall . . . gﬂmt space to the department of economic security for the operation of a
merchandising business by a licensed blind person and cooperate with the department of
economic security in the installation of such merchandising business,” once the following has
been determined: (1) there is need for a merchandising business and (2) such a business properly
and satisfactorily may be operated by a blind person. (Emphasis added.)

Here, DES has made both determinations.* Accordingly, since the two predicates have

been satisfied, the unambiguous and mandatory language of the statute requires ADOC to grant

space to DES as requested for the operation of a merchandising business by a licensed blind

person.’

* The statute does not establish the factors that DES should consider in determining whether a business properly and
satisfactorily may be operated by a blind person. The implementing regulations do list factors DES must consider in
conducting surveys with the purpose of determining whether a property meets the requirements for a satisfactory site
for a merchandising business, A.A.C. R6-4-302(A). But the regulations do not identify the factors DES should
consider in determining whether a business properly and satisfactorily may be operated by a blind person. We do
not attempt to make such a determination here, because DES, as the agency with the expertise and the responsibility
for implementing the statute, should make this determination in the first instance by rulemaking, .

% The statute does not establish that a State agency has any nght to challenge a DES determination that a business
properly and satisfactorily may be operated by a blind person on property controlled by the agency. Judicial review
of administrative decisions is not a matter of right except when authorized by law, Allen v. Graham, 8 Ariz. App.
336, 337, 446 P.2d 240, 241 (1968). The statute and regulations arc also silent regarding the procedure or standard
under which such a challenge, if it could be asserted, would be decided. See AR.S. § 23-504; A.A.C, R6-4-301 10 -
325. With certain exceptions not applicable here, DES determinations are not appealable agency actions. A.R.S. §
41-1092.02(A)(9). A DES determination that a business properly and satisfactorily may be operated by a blind
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This requirement clearly satisfies the Legislature’s stated intent in enacting A.R.S. § 23-
504:

As introduced, S.B. 1261 is an emergency measure that would
require the Department of Economic Security (DES) to license blind or
near-blind persons who operate merchandising businesses on state, county
or municipal property. The bill would also require public agencies
controlling such property to cooperate with DES in making surveys to find
suitable business locations for blind persons. Such agencies would also be
required to grant space to DES for the operation of businesses by the
blind and to cooperate with the department in the installation of such
businesses. The establishment and operation of these businesses would be
conducted in accordance with the Federal Randolph-Sheppard Act.

See Ariz. Legislative Council Summary Analysis of S.B. 1261 (2/22/74) (emphasis added).

2 Effect of the Arizona Procurement Code

As set forth in the previous subsection, pursuant to the language in A.R.S. § 23-504, if
DES has determined that there is need for a merchandising business and that such a business
properly and satisfactorily may be operated by a blind person, then ADOC must grant the space
to DES. Section 23-504 does not contemplate further solicitation and acceptance of bids from
prospective vendors pursuant the competitive bidding requirements of A.R.S. § 41-2533, the

Arizona Procurement Code, once the two predicates have been satisfied. The procurement code

itself provides that its competitive bidding requirements apply “unless otherwise authorized by

person is also not a contested case because no Arizona law entitles state agencies to an administrative hearing before
DES makes its determination. A.R.S. § 41-1001(4). Therefore, the hearing requirements in Articles 6 and 10 of the
Administrative Procedure Act would not apply. See A.R.S. §§ 41-1067, -1092.02(A). Similarly, the Administrative
Review Act would not apply, because a DES determination under A.R.8. § 23-504 does not constitute a “case” or
“proceeding.” See Ariz. Bd. of Regents ex rel. Univ. of Ariz. v. State ex rel. Ariz. Pub. Safety Ret. Fund Manager
Adm'r, 160 Ariz. 150, 154, 771 P.2d 880, 884 (App. 1989); A.R.S. § 12-902 (Administrative Procedure Act applies
only to “decisions™); A.R.S. § 12-901(2) (defining “decision™). It appears that the only formal method that may be
available to challenge a DES determination wounld be by special action. We do not render an opinion on whether
there exists a valid substantive basis on which an agency could challenge a DES determination by special action.
Such a review, if it were permitted, would be limited, and 2 court would determine only “whether the adminisirative
action was arbitrary, capricious or an abuse of discretion and [would] only intervene where no evidence exists to
support the decision.” Justice v. City of Casa Grande, 116 Ariz. 66, 67, 567 P.2d 1195, 1196 (App. 1977); accord
Johnson v. Pointe Cmiy. Ass'n, Inc., 205 Ariz. 485, 488, 73 P.3d 616, 619 {App. 2003); A.R.S. § 12-910(E). There
may be alternative methods by which DES and an affected agency could negotiate a compromise informally with or

without assistance from a paid neutral. We do not in this Opinion analyze the legality or efficacy of such alternative
methods.




law.” A.R.S. § 41-2532. Further, the procurement code does not apply here, because it “applies
only to procurements.” A.R.S. § 41-2501(A). “Procurement” means “buying, purchasing,
renting, leasing or otherwise acquiring any materials, services, construction or construction
services” and all related functions. A.R.S. § 41-2503(31). Because A.R.S. § 23-504 does not
require DOC to spend public funds, but requires it only to grant space to DES for the operation
of merchandising businesses that DES determines can be operated by blind persons, the
procurement code does not apply.®

3. Prohibition Against Charging For Use of the Space

The plain language of the statute also prohibits ADOC from charging DES or the blind
vendor any rent or other assessment for the use of the space. The statute expressly provides that
agencies “having control of public property shall not charge any rent or other assessment for the
use or occupancy of the space granted for the operation of merchandising businesses by licensed
blind persons.” A.R.S. § 23-504(C) (emphasis added); accord Minn. Dep’t of Jobs & Training v.
Riley, 18 F.3d 606, 609 (8th Cir, 1994) (holding the Randolph-Sheppard Act prohibits a federal
agency from charging commissions on sales from blind vendor operations, relying on statutory
language and Congress’s concerns stated when amending the Act in 1974 “with federal agency
abuses of blind vendor’s operations, like forcing blind vendors to pay commissions™).
B. The Statutes Governing Special Services Fund and Inmate Store Proceeds Fund Do

Not Require That Commissions from Vending Machines in Visitor Areas Be
Depaosited into the Funds.

In its opinion request, ADOC states that A.R.S. § 41-1604.03 requires it to establish a
special services fund and to deposit into it commissions from operation of vending services in

institutions. Granting space to DES for operation of blind vending services would deprive the

S The procurement code does, however, apply to BEP's expenditure of funds for rehabilitation services pursuant to
the Randolph-Sheppard Act except when procurement code conflicts with requirements of the federal Act, under
which the State receives federal grant monies to implement the federal Act. See Ariz. Att’y Gen. Op. 188-132
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special services fund of the revenue it historically has received from vending service
commissions.

Section 41-1604.03 does establish a special services fund. However, the statute does not
require that funds from the operation of merchandising businesses be deposited into it. Thus,
there is no conflict between A.R.S. §§ 23-504 and 41-1604.03, and commissions from the
vending machines need not be deposited into the special services fund.

ADOC also asks whether A.R.S. § 41-1604.02 evidences the Legislature’s intent that
vending machine commissions be deposited into the inmate store proceeds fund. Section 41-
1604.02 permits ADOC to establish inmate stores at institutions, requires ADOC to enter into
contracts with private entities to establish and maintain such stores, and requires all profits
derived from the State’s portion of privatization of such stores to “be deposited into an inmate
store proceeds fund.” Id

Although the statute does not precisely define “inmate store,” it does state that an inmate
store shall offer sundries “for sale to the persons confined.” A.R.S. § 41-1604.02(A). Thus, an
inmate store is a store that is available to inmates. The vending machines that are the subject of
the contract at issue, by contrast, are located in visitor areas that are off limits to inmates and
require the use of currency, which prisoners are not permitted to have.

Because A.R.S. §§ 41-1604.02 and -1604.03 appear to have no application to the issue at
hand, it is unnecessary to evaluate whether the requirements of AR.S. § 23-504 would have
priority over the requirements of A.R.S. §§ 41-1604.02 or -1604.03. As stated, ADOC must
grant the space to DES, and the plain language of the statute prohibits ADOC from charging

DES or the blind vendor any rent or other assessment for the use of the space. A.R.S. §§ 23-

504(B), (C). Thus, ADOC must comply with A.R.S. § 23-504 even if doing so would deprive




